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XO Arizona, Inc. (“XO Arizona”), XO Long Distance, Inc. (“XO Long Distance”) and 

their common parent, XO Comniunications, Inc. ’ (“XO” and collectively with subsidiaries, the 

Tompany”), hereby applies to the Arizona Corporation Commission (“Commission”) pursuant 

to A.A.C. R14-2-803 for approval of the transfer of ownership and control of XO, and thus its 

operating subsidiaries, fi-om Craig 0. McCaw and the existing shareholders of XO, to the 

shareholders of the restructured and recapitalized XO, iiicludiiig Forstmann Little bi Co. Equity 

Partnership- VII, L.P. and Forstmann Little & Co. Subordinated Debt and Equity Management 

Buyout Partnership- VIII, L.P. (together “Forstmann Little”) and an indirect, wholly owned 

subsidiary of Telefoiios de Mexico, S.A. de C.V.* (“Telinex” and together with Forstmann Little, 

the “liivestors.”) This Applicatjon supplemeiits the initial Notice of Transfer letter datcd May 

23, 2002, and filed with the Arizona Corporation Commissioii on May 24, 2002 

As discussed below, on June 17, 2002, XO (but not XO Arizona) filed for Chapter 1 1 
banlu-uptcy protection and is now operating as debtor-in-possession. 

Through intermediate holding companies, Telinex owns 100% of the capital stock of 
Teninver, S.A. de C.V., thc Mexican entity through wliich Teimex proposes to make its 
investment in XO. 
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INTRODUCTION 

XO Communications, Iiic. is the holding company parent of XO Arizona, lnc, a non- 

dominant carrier authorized by the Commission to provide competitive local exchange services 

(mcluding switched and dedicated ~ C C C S S  services), iiitraLATA toll services and intrastate 

interexchaiige telecominunicatioiis services within the State of Arizona. 

As described below, the proposed transfer of coiitrol will be accomplished according to 

the tenns of the Stock Pmchase Agreement, dated January 15, 2002 (the “Stock Purchase 

Agreement”), among XO, Forstmann Little and Telmex. If the transaction is implemented in 

accordance with the terms of the Stock Purchase Agreement, then the descriptions iii this filing 

regarding the traiisaction will hold. However, in light of the Company’s ongoing negotiations 

with other parties regarding its restructuring, tlie terms discussed herein are subject to change. 

Any material changes to the proposed transaction will bc provided to tlie Coiiiiiussioii by 

amendment of this application, as necessary. 3 

Upon completion of the transfer of coiitrol, each Investor is expected to hold 

approximately 40%4 of XO’s voting power aiid have corresponding representation on XO’s 

Board of Directors. It is iiot anticipated that any other shareholder will hold more than a 10% 

interest in XO. This transfer of control will result from XO’s planned restructuring involving the 

modification of XO’s existing credit facility, the elimination of all equity and outstanding notes, 

In the baiiltruptcy filing, XO has proposed the consummation of this transaction as part of 
a proposed restructuring and lias included this transactio11 as part of XO’s plan of 
reorganization submitted to the Baiikruptcy Court, as well as an alternative back-up 
restructuring proposal described In the Press Release attached hereto as Exhibit 3. 

Negotiations with various pai-ties in connection with the restructuring of XO are ongoing 
and may result in some adjustments to the ultimate equity holdings. Accordingly, the 
anticipated equity interests of Telinex and Forstmann Little are approximatioiis. 
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and the purchase of new common stock in XO by the Investors for $800 Importantly, 

no new party will be able to unilaterally control XO after the transfer of control. The investors 

will hold their interests indepeiidently of one another aiid have no agreement to act 111 concert 

with respect to the future operations of XO and its subsidiaries, except with respect to the 

election of Directors, as sct forth below. 

PARTIES TO THE TRANSACTION 

The Company. XO Long Distance and XO Arizona are wholly owned subsidiaries of 

XO Communications, h c . ,  a Delaware corporation (XOXO on the OTC-Bulletin Board). All are 

headquartered at 11 11 1 Sunset Hills Road, Reston, Virginia 20 190. Through its operatiiig 

subsidiaries, XO provides bundled local aiid long distance as well as dedicated voice and data 

teleconimunications services priinarily to business customers. it lias metro broadband fiber optic 

networks in more than 60 cities in the United States, including in the top 30 cities, and serves 25 

o r  the largest metropolitan areas in the United States. The Company also is one of the nation's 

largest holders of fixed wireless spectrum, covering 95% of the population ol' the 30 largest U.S. 

cities, aiid has deployed fixed wireless technology i n  27 of these markets. 

XO is authorized, through its subsidiaries, to provide intrastate interexchange services 

virtually nationwide, including in Arizona and is authorized to provide local exchange services in 

0 approximately 30 states, including Arizona. The Company also offers domestic aiid 

international teleconimunications services pursuant to FCC Scction 2 14 authorizations. rlic 

Company's international offering is incidental to its core domestic business. 

Tt is anticipated that additional new stock also will be issued to management of XO. and 
may be issued to certain other parties. 
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XO Long Distance is currently authorized to provide intrastate interexchange services in 
Arizona, see Docket No. T-03775A-99-0494, decision number 62770. XO Arirona i s  
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XO currently is controlled by Craig 0. McCaw through his ownership interest in Eagle 

River Investineiits, L.L.C., through other direct and indirect holdings of XO securities and 

pursuaiit to various voting arrangements, the priinary one being with shareholder Wendy P 

McCaw, his former spouse.’ Following the consuin~natio~~ of the coiiteinplated transact~ons, I t  1s 

expected that, to the extent Mr. McCaw holds aiiy equity interest in XO, such interest will 

represent a very small percentage of its voting power (less than 1 O%), and Mr. McCaw will have 

neither control of XO’s Board of Directors nor the right to elect any of its Directors. 

As ELirther discussed bclow, oii June 17, 2002 XO Coiiiiiiiiiiications, Iiic. filcd a petition 

with the U.S. Banltruptcy Court for tlie Southern District of New York pursuant to Chapter 1 1  of 

the U.S. Baiiltruptcy Code, seeltiiig temporary protection from claims of creditors while it 

reorganizes its operatioiis and restructures its finances. 

Forstmann Little & Co. is a private equity firm formed in 1978. Since its formation, 

Forstniaiin Little & Co., tlirougli several limited partnerships ultiinately controlled by individual 

general partners,x has inade 20 acquisitions and significant equity investments focusing oii high 

growth, high quality companies. The address for Forstinann Little 8L Co. and its affiliates is 767 

Fifth Avenue, New York, New York 10153. 

0 

currently authorized to provide intrastate local exchange aiid iiiterexchaiige services in 
Arizona, see Docket No. T-03601A-98-0417, decision number 61 373 

Mr. McCaw holds a proxy to vote the number of shares of XO stock held by Mrs. 
McCaw necessary for Mr. McCaw to hold 5 1 ‘Yo of the voting power of XO. 

Over time, the individual general partners have changed to some degree. 

These companies iiiclude McLeodUSA, Incorporated (NASDAQ:MCLD) (“McLeod”), a 
facilities-based coinpetitive local exchange carrier providing integrated communications 
services in approxiinately 28 states. An iiivestor iii McLeod since September 1999, funds 
affiliated with Forstinam Little have recently invested $1 75 inillioii in tlie Company in 
conjunction with a finaiicial restructuring. FLLII~S affiliated with Forstnianii Little are 
now McLeod’s largest shareholder with a 58% sliarc of McLeod’s voting stock. 
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lncluded in these investments are existing investnients i n  XQ. Funds affiliated wlth 

Forstmann Little & Co. have made equity investments in XO of $850 million in January 2000, 

$400 inillion in July 2000, and $250 million in the spring of 2001, which investments give the 

fuiids the right to designate two directors. Under the contemplated restructuring, thesc 

investments would be treated similarly to the other existing cqitity holders in XO. 

I n  the instant transaction, Forstmami Little proposes to invest an additioiial $400 inillion 

in  the restructured XQ. The two Forstmann Little & Co. dfiliates malting the new investment 111 

XO are also limited partnerships. Forstmann Little & Co. Equity Partnership-VII, L.P, i s  a 

Delaware limited partnership, aiid its general partner is FLC XXXIl Partnership, L.P., a New 

York limited partnership. Forstmaim Little & Co. Subordinated Debt and Equity Management 

Buyout Partnership-VIII, L.P. also is a Delaware limited partnership, and its general partner is 

FLC XXXIII Partnership, L.P., a New York limited partnership. The general partners of both of 

those general partner entities are: Theodore J .  Forstmann, Sandra J .  Horbach, Winston W. 

Hutchins, Thomas H. Lister, Jamie C. Nicholls, and Gordon A. Holmes. The limited partners o f  

Forstmanii Little & Co. Equity Partnership-V11, L.P. are comprised priinanly of institutional 

investors, with some individual investors, while the limited partners of Forstmann Little & Co. 

Subordinated Debt aiid Equity Management Buyout Partnership-VIII. L.P. are comprised o f  

various institutional investors. 

Telmex. Telefonos de Mexico, S.A. de C.V. (XYSE:TMX; NASDAQ:TFONY), a 

Mexican corporation, provides telecommunications services in Mexico. Telmex has more than 

13 million telephone lines in service, 1.43 million line equivalents for data transmission and 
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more than 845,000 lnternct accounts.'" Telniex and its subsidiaries offer a wide range of 

advanced telecomniu~iicatioiis, data and video serviccs, liiteriiet as well as integrated 

telecommunications solutions for corporate customers through a n  cxtenslve fiber optlc digltal 

network. hi tlie instant transaction, Telinex proposes to iiivest $400 millioii 111 the rcstructured 

XO. Telmex's address is Parque Via 190, Colonia Cuauhtemoc, 06599 Mexico, D.F. Privatized 

in 1990, Telrnex has no state ownership. Telmex is controlled by Carso Global Telecom, S.A. de 

C.V., a Mexican holding company. For additional infomiation about Telmex, please see i t s  

website at www.te1mex.com.' I 

DESCFUPTION OF THE TRANSACTION 

Pursuant to the Stock Purchase Agreement XO will, anioiig other things, issue new 

conimoii shares to the Investors, each of whom will pay $400 million in cash for the shares, for a 

total aggregate iiivestiiieiit in XO of $800 million. l 2  Specifically, thc Stock Purchase Agreement 

coiiteinplates that Forstmann Little will purchasc 79.999,998 shares of Class A Commoii Stock, 

par value $0.01 per share, of XO and two (2) shares of a newly created class of Class D Common 

Telmex owns Controladora de Servicios de Telecomunicaciones, S.A. de C.V., which, in 
turn, owns Teninver, the Mexican entity through which Telmex proposes to make its 
investment 111 XO. 

Telinex has an indirect, wholly owiied subsidiary, Telniex USA, L.L.C., that 1s 
authorized to provide inteniatioiial switched resale services iii the United Statcs. Telmex 
USA, L.L.C. currently is authorized as a long distance reseller in approximately 16 states. 
Anierica Movil, S.A. dc C.V., a Mcxicaii coiyoratioii under coninioii ownership and 
control with Telmex, indirectly holds an approximate 25% (up to 45% if certain 
outstanding warrants are exercised) ownership interest in ARBROS Commuiiicatioiis. 
Inc. and ARBROS's utility subsidiaries, iiicludiiig Coinin South Companies, Inc., a 
prepaid local wireline servicc provider that is certificated in various states. Other 
subsidiaries of ARBROS provide voice, data and enhanced services to srnall and 
medium-sized busiiiess customers primarily i i i  tlie eastern U.S. 

A synopsis of the Stock Purchase Agreement and related documents from the SEC 
Schedule 13D/A filed by Forstmami Little on January 22, 2002 is attached as Exhibit I 
hereto. A copy oftlie complete Stock Purchase Agreement is attached to the same SEC 
-form or may be obtained from undersigiied counsel. 

1 0 
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Stock, par value $0.01 per sliarc of XO.I3 The Forstmaiiii Little shares in the aggregate are 

expected to equal approxiinately 40% of the total outstanding equity securities of X 0 ~ l 4  Telmex 

is purchasing 80,000,000 shares or  a newly created class or  Class C Coininon Stock, par value 

$0.0 I per share, of XO. The Telinex shares i n  the aggregate are expected to q u a l  approximately 

40% of the total outstaiiding equity securities of XO.’’ Thc purcliasc by and issuance oftlic new 

shares to the Investors will occur at the closing ol‘ the coiiteiiiplated transactions. Closing 1s 

subject to the satisfaction or waiver of certain conditions set forth in the Stock Purchase 

Agreement, including the restructuring of XO as  discussed belo\?/ and the receipt of certain 

regulatory approvals. I 0 

The restructuring contemplates the completion of transactions that would result in XO 

having no inore tliaii $1 billion of outstanding seiiior secured debt 111 addition to other existing 

capital lease and secured obligatioiis, and cquity coiisisting of each Investor’s 40% common 

Forstmanii Little & Co. Equity Partnership-VII, L.P. is purchasing 49,999,999 shares of 
Class A Common Stock and one (1) sliare of Class D Coininon Stock, for an aggregate of 
$250 million, which is expected to equal approximately 25% oC the total outstanding 
cquity securities of XO. Foi-stmaiiii Little & Co. Subordinated Debt & Equity 
Management Buyout Pai-tnersliip-V111. L.P. is purchasing 29,999,999 shares of Class A 
Coinmoii Stock and one (1) share of Class D Coininon Stock, for an aggregate of $1.50 
million, which is expected to equal approxiinately 1.5% of the total outstanding equity 
securities of XO. Final percentages may differ. 

Under the conteinplated restructuring, Forstmanii Little’s existing investments in XO 
would be treated similarly to the other cxisting equity holders in XO. 

Exhibit 2 is a diagram of the ownership of XO before aiid alter the transaction described 
herein. 

As reflected in the attached Press Release (Exhibit 3) rciating LO XO’s bankruptcy filing 
described below, Forstinann Little and Telmex have recently said that they believe that i t  
is virtually impossible for the conditions set forth in the Stock Purchase Agreement to be 
met and have asked XO to coiisider terminating the agreement. The Stock Purchase 
Agreement, however, has not been terminated aiid XO has no plans to do so. XO, 
moreover, has iiicluded this transaction as part 01 its plan of reorganization submitted to 
the Banltmptcy Court. 

I 3  

I4 

15 

I 0 

4059 19 7 



stock interest with the rcmaiiiiiig 20% divided between inmagernent (approximately 2%) alld 

otlier holders (1 8%). 

111 February 2002, the Coinpaiiy and a coiiiiiiittee of the lending iiistitutions reached a 

tentative understanding regarding the treatment of the Company’s borrowings pursuant to Its 

credit facility. The tentative understanding provided that the $1  billion of priiicipal owed to the 

lending iiistitutions would remain outstanding, but the scheduled maturity dates would be 

extended by three years. 111 addition, inodificatioiis will be made to certain financial and 

negative covenants to which XO is subject and certain otlier iiiiiior amendments to the credit 

facility will be made. 1ii light of the ongoing negotiations regarding XO’s restructuring, this 

tentative understanding is subject to fiirtlier consideration. 

hi addition to the Investors’ acquisition of a stock interest iii XO, upon the closing of the 

transactions contemplated by the Stock Purchase Agrccimcnt, pursuant to the amended and 

restated certificate of incorporation, restated bylaws and thc Stockholders Agreement, Forstmanii 

Little and Telinex also will be able to designate persoiis to the XO Board of Directors 

proportionate to their equity interests so long as they hold more than 10% of XO’s coininon 

I 405919 8 



s t o c l ~ ’ ~  However, other tliaii with respect to the election of each other’s Directors as described 

below, there is no agreenieiit between the Iiivestors to vote their shares together, aiid iieither 

Investor has tlie right to unilaterally control the day-to-day operations of the Company 

There will be a twelve (12) person Board wliich will include the CEO o f  XO, an 

independent director acceptable to both Investors,IX and five ( 5 )  individuals designated by each 

Investor. Until Teliiiex determines that certain events have occurred, the Telniex desigiiees will 

be individuals who are iiidepeiident of, aiid iiot affiliated with, either Teliiiex or XO. 111 hture 

elections, Forstmanii Little and Telmex will be able to designate directors proportionate to their 

then-current equity interests. Certain actions coining before the Board will require the approval 

of at least one director appointed by each of Forstmain Little and Telmex. These proposed 

actions include amending the certificate of incorporation or bylaws of XO, transactioiis with 

other than wholly owned affiliates or “insiders,” filing for hanltruptcy, adopting anti-takeover 

provisions or issuing preferred stock. 

The Board will have a five ( 5 )  incmbcr Executive Coniinittee having the responsibility 

for the strategic direction of the Company, which shall be comprised of XO’s CEO and four 

The holders of both Class C and Class D coirnnoii stock, voting as separate classes, must 
approve any merger, consolidation. reorganization or recapitaliyation of XO or any sale 
of all or a substantial portion of tlie assets of XO aiid its subsidiaries. In addition. until 
Telmex elects to name affiliated persons to the Board, as discussed below the Class C 
Common Stock must vote as a separate class before the Company may acquire, by 
merger, purchase or otherwise, aiiy equity interest in or assets of aiiy other person with a 
value greater than 20% of XO’s net assets; authorize for issuance or issue any equity 
securities or derivative securities with a value in excess of $100 million; iiicur 
indebtedness for borrowed money in excess of $100 million in aggregate principal 
amount; or anieiid its certificate of incorporatioii or bylaws. The Class C and Class D 
Common Stock automatically convert into Class A Commoii (resulting in the knnination 
of these special class rights) on the earlier oftlie date when the Class C Co1nnioi1 stock 
represents less than 10% of tlie total coiiiinoii sharcs or the fourth aiiniversary of the 
closing of the proposed transaction. 

17 
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board members appointed by tlie Investors. Initially, thc approval of three-fifths of the Executlve 

Committee members will be required for the Company to uiidertalte certain significant actions. “, 

If an action requiring a super-majority is not approved, however, aiiy member of the Executive 

Committee may take the matter before the entire Board of Directors where it would be decided 

by majority vote. As the ultimate power to approve these actions resides in the Board of 

Directors, the Executive Committee cannot itselr block XO from taking these actions. Even 

actions approved by the Executive Committee, iiiorcovcr, may also be subject to any approval 

normally required by the full Board of Directors. 

Bankruptcy. As noted above, on June 17, 2002, XO Communications, Inc. filcd a 

voluntary petition to reorganize under Chapter 1 1  of the U.S. Bankruptcy Code in  the U.S. 

Banltruptcy Court for the Southern District of New York. No XO operating subsidiaries have 

Gled for bankiuptcy protection, and, therefore, XO does not anticipate any disruption of service 

to its customers. During the Chapter 1 1  reorganization period, XO plans to continue operations, 

After completion of their terms on the initial Board, the seats held by the CEO and 
independent director will be selected by majority vote. 

A super-majority vote will be required for XO to: 

I X  

I 0 

Adopt or modify the business plan; acquire aiiy equity interest in or assets of any other 
person with a value greater than $100 million; issue aiiy equity securities with a value in 
cxcess of $100 million; purchase any shares of its capital stock; pay any dividends or 
distributions in respect of its capital stock; retire or change any material term of 
outstanding long-term debt; iiicur indebtedness in excess of $100 million; make any 
material change in its accounting principles or change XO’s outside auditors; and appoint 
or terminate or modify the terms of the employment of any member of XO’s senior 
management. 

Initially, three of tlie Forstmann Little Directors and one independent Telmex dircctor 
shall serve on the Executive Committee along with XO’s CEO. But when Tcliiicx elects 
to designate persons affiliated with it to serve as Directors, the Executive Coinmittee will 
be comprised of XO’s CEO and two Board members designated by each of Teltnex and 
Forstmann Little. At that time, these actions will be by a two-thirds rather than tliree- 
fifths vote. 
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through its subsidiaries, throughout its cui-reiit service tei-ritory. The Chapter 1 1 filing docs liot 

affect the rates and conditions of service offered by XO and any chalges thereto w ~ l l  be 111 

accordance with Coinmissioii requiremeiits. Indeed, XO currciitly has morc than $500 ~mlllon 

available to fLmd operations while the baikruptcy proceeding is pending. A copy of the press 

rclcase aiinouiicing the banltruptcy is attached as Exhibit 3. Chapter 1 1  status will eiiable the 

Compaiiy to restructure its lmlaiice sheet iiiider court supervision so that it can contiiiue to offer 

high quality services and fuictioii as an effective competitor i n  tlic Arizona telecoinmLliiications 

marketplace. 

As indicated above, the agreement among XO. Forstmaiiii Little and Telinex would 

provide $800 million in additional funding for XO as part of a corporate restructuring and this 

proposal IS part of the Company’s plan of reorganization submitted to tlie Banltruptcy Court. XO 

also has submitted an alternative back-up restructuring proposal to the Baiiltruptcy Court as 

described in the attached prcss rclcase. 

Credit Facility. As iioted abovc, tlic investment described hereiii is conditioned on tlie 

availability of XO’s existing credit facility, as modified, or a replacement credit facility that 

provides for a term loan or term loans and revolving loans, in cadi case on terins that are 

reasonably acceptable to the Iiivestors. The provision of guarantees by and a security interest 111 

the assets of XO’s utility subsidiaries in tliis state was approved by the Commission on JLIIK 9, 

2000 in docket T-03601A-00-0021.20 As also iioted above, i n  February 2002, XO reached a 
~ 

The existiiig Credit and Guarantee Agreement. dated February 3, 2000. is among XO 
(formerly known as Nextlink), certain of its subsidiaries, various Lenders (as defined 
therein), Goldinaii Sachs Credit Partners. L.P., as Syndication Agent, Toronto Dominion 
(Texas), Inc., as Administrative Agent, Bai-clays Bank plc and The Chase Manhattan 
Bank, as Co-Documentation Agents, and TD Securities, together with Goldinail Saclis 
Credit Partners, L.P., the Joint Lead Arrangers. 

2 0 
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tentative understandiiig with the ad-hoc committee o€ lenders under its $1 billion secured credit 

facility regarding inodificalions to that facility to extend the scheduled inaturity dates by three 

(3) years, modify certain financial coveiiants and other iniiior amendments. XO does not believe 

that these changes require any further approval by the Commission as they do not directly affect 

the guarantees and security interest given by XO’s utility entities operating in this state. 

However, should the Coiniiiissioii determine that additional approval is required, such approval 

is Iicreby respectfully requested.’ ’ 
Public Interest Considerations. Approving the transl‘er of control of XO, and the 

secured loan transaction in the event that XO’s existing credit facility IS  aiiieiided, is 111 the public 

intcrest. After the consuininatioii of the transaction dcscribcd herein, the Coiiipany will continue 

to operate under its same imines and operating authorities as at present. This transaction docs not 

involve any transfer of authorizations or change in carriers providing service to customers or any 

change in the rates, terms or conditions of service. The Company’s management and the contact 

for customer and Coiniiiissioii inquiries will remain the same for the operating subsidiaries of 

XO after the transfer of control: 

Cathleen A. Massey 
Vice President - External Affairs/Assistaiit General Counsel 

1730 Niode lsland Avenue NW, Suitc 1000 
Wash~ngton, D.C. 20036 
Telephone: (202) 721-0983 
Fax: (202) 721-0995 
E in ai 1 : cathy .in as 5c i  fo, x o . coni 

xo COMMUNIC‘AI’IONS. INC. 

It appears doubtful that such approval would be required in any event. See ARIZ. REV. 
STATE ANN. 
service coi-porattion providing coininunicatioiis service within this state whose physical 
facilities are also used in providing cominunicatioiis scrvicc in interstate cominerce”). 

21 

40-301(D) (“The provision of this article shall not apply to foreigii public 
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T ~ L I S ,  the transfer of control of XO will be transparcnt to customers and will not have any 

adverse impact on them. Tlic only change is in the ultiiiiate ownership of the Company. 

111 brief, the proposed iiivestinent is necessary for XO to surv~vc in the 

telecoinniuiiicatioiis market. XO aiid other emerging telccoininunications coinpaiiies have 

suffered over the past year amid the downt~iiii in the technology and coinmunicatioiis markets, 

slowiiig demand, and a marked tightening of capital markets as investors shied away from 

funding enterprises that were not generating iiet profits or had unhnded busiiiess plaiis X u ’ s  

results of operations have remained relatively strong. However, XO lias not had access to the 

capital markets to address its funding needs and XO’s business plan IS not f d l y  fLinded. 

Therefore, without the new investment and balance sheet restnict~iniig, XO’s financial stability 

could be significantly compromised. At that point, services to coiisuiiiers in Arizona would be 

adversely affected. 

The proposed infusion of capital by Forstmann Little and Telinex will allow XO to build 

upoii its solid foundation with a strengthened balance sheet aiid significantly reduced debt and is 

projected to result in a fully funded busiiiess plan. Specifically, XO expects to have sufficient 

hnds  and cash generated fioni operations to pay for its operating expenses through the time at 

wliicli the business i s  cash-flow positive. 

Thus, the proposed iiivestinent serves the public interest because it will strengthen XO 

and is expected to enable it to ineet its contractual and service obligations over the longer term. 

The simple fact is tliat, without additional funding, XO may be lorced to decrease services and 

investment, and perhaps cease operations altogether. By contrast, tlic proposcd ti-ansactlon 

should enable XO to provide high quality local, long distance, and broadband services to i t s  

customer base. 

I 
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REQUEST FOR APPROVAL 

XO Arizona requests approval of the transactions contemplated by the Stock Purchase 

Agreement as described herein, to the extent such approval may be required, for the followi11g 

reasons. First, the coimpany known as XO Arizona to Arizona consumers will not change The 

proposed change in ultimate ownership does not result in any fundamental change o f  tlie affiliate 

entities that operate iii Arizona. Thc same technical, managerial and financial expertise wrll be 

maintained for Arizona consumers. XO does not intend -- as a direct or indirect result of this 

transactioii -- to change its Arizona rates or cut back oil service oflerings. Second, this 

investment and the restructuring of which it is a part, I S  critical to the viability of XO going 

forward. While XO has consistently met its customer revenue and sales targets in Arizona and 

elsewhere, its rapid expansion to allow facilities based competition has been expensive. Duc to 

the inagiiitude of the investment in  its facilities, including tlie Arizona facilities, the Company 

cannot continue and complete its business plan without restructuring its finances. The additio~ial 

capital iiivestinent coiitemplatcd by the Stock Purchase Agreement is an important compoiient of 

this restructuring. Finally, approval should be liberally granted under the Affiliated Interest 

Rules under circumstances such as these. Because XO faces competition in all of the services it 

provides, there exists virtually no incentive or opportunity lor XO to attempt to extract from 

customers unduly high or above-market prices which could be used to subsidize unregulated, 

affiliated interests. This is the harm addressed by the Affiliated Interest Rules. The competitive 

telecommunications market effectively provides a natural safeguard against the improper 

exploitation o f  telecoinniunicatioii service profits by XO. This conclusion is consistent with this 

Commission's rules governing the regulation of Competitive Telecominunications Services, 

A.A.C. R14-2-1101, et sey. 
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AccordingIy, Applicants respectfully request that the Corninission act on this Application 

at its eai-liest convenience and approve the transaction described iii the Agreement. 

Respectfully submitted this 27th day of .rune 2002. 

OSBORN MALEDON, P.A. 

By: 
Andrew D. Hurwitz 
Joan S. Burke 
2929 North Central Avenue, Suite 2100 
Phoenix, Arizona 8501 2-2794 

jsburl<e@omlaw.coin 
(602) 640-9356 

James J . Freeinan 
KELLEY DRYE & WARREN, LLP 
1200 19th Street, NW Suite 500 
Washingtoii, DC 20036 

Attorneys for XO Communications, Inc. 
XO Arizona, Iiic. & XO Long Distance, Inc. 
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~~ ~ ~~ 

CERTIFICATE OF SERVICE 

1 hereby cei-tify that the oi-igiiial and 10 copies of Supplemental Application of XO Ai-imna. 11ic 
and Affiliates for Expedited Approval of Traiisaction, regarding Docket Nos. T-03775A-02-03 89 
and T-03601 A-02-0389, were hand delivered this 27"' day of June, 2002, to: 

Arizona Corporation Commission 
Docket Coiitrol - Utilities Division 
1200 West Washington Street 
Phoenix, AZ 85007 

and a true and corrcct copy was hand-delivered on this 27"' day of Junc, 2002, to: 

Tim Sabo 
Legal Division 
A rizoiia Corporation Comm 1 ss I on 
1200 West Washington Street 
Phoenix, AZ 85007 
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~ EXHIBIT 1 
Synopsis of Stock Purchase Agreement 

and Related Documents from SEC Form 13D/A l 



~ ~~~~~~~~~~ ~~~~~~ 

s LOCX 7urcr.ase ;.;r*sr.en: 
- .  I . '  

O n  January 1 5 ,  2002. the In7~StOZS a?..' Xc) e?.tered into the stock 
~u:chase Agree-en:, a copy of wiich is attached t e r e t o  as Exhibit 2 2 .  

If the transactions conter.?lz!ted by tte Stock Purchase P.greesent 
are consurmated, the EL InY?StO:S, Which are C2.'2: C0x.on control with the 
p.e?ortinp Persons, will, following the 3cstructuring. collectively become 
the beneficial oz'ners of 40.003 of the then-ootsta?.ding shares of xo cornon 
stock. T h i s  will occur throug?. their p-rchrse fro3 SO for $400,000,000 in 
cash. of the Nev Forstnann Little Shares. The Class D Cor-:.on Stock will be 
identical to the Class A Co~-?.on Stock i n  all res?ec:s other than certain 
special voting rights described more folly belov a?.d in the Pzended and 
Restated Certificate of iccorporation. Each sha re  of Class D Co~non Stock 
to be purchased by the FI. invesio:~ will Z'xto-atically convert into one 
share of Class A CO.?r.on Stock under certrin circumstances described more 
fully balov and in the LT.en5ed and Restated Certificate of Incorporation. 

The Stock PurcF.2~~ Agreenent also provides that following the 
P\estructuring, Telnex shall F"rchase f r o a  SO the New Telmex Snares for 
$400,000,000 in cash, which shares will represent o r  be convertible into 
40.003 of the then-outstaxling shares of XO cormon stock. Each share of 
Class C Cormon Stock will b;. convertible into one share of Class A Coraon 
Stock cncier certain circms:ar.ces d e s c r i b s d  n o r e  fully below and in the 
k ~ ? n d d  and Restated Certificare of Incorporation. The Class C Cormon Stock 
will be identical to tbt Class A Cor.r.on SZock in all respects other than 
certain special votinq riqhts !?ore fully described below and in the X..ended 
2nd ~es:ated certificate of IncorporaZion. 

Restructuring. TF,e Stock Pnrchase Aqreexnt provides that it is a 
co?.dition precele?.: to the obligations of tF.e investors to consurnate the 
t r a n s a c t i o n s  co?.te.:?la:e5 by t ' r e  Stock ?tirchase Agreeneat that the Con?any 
sF.a l l  P.a:.e effected t h e  2estructuring. as described more conpletely in the 
Stock ?orchase A q r ? e r . e n t .  i;?e Stock Pnrc:?ase Agreeaent also provides that 
tp.e p.es:ruccuring t ' i s t  r e s s l t  in the r.e.4 cz?italization. Under the ne*d 
ca?italization, XO will 'r?:,e r.5 n o r e  t'r.22 51.034 billion in aggregate 
incitbtedness and a ca?i:al structure K i t h  the following outstanding equity: 
the b!e'~ F o r s t m a n n  L l i C l e  S h a r e s ,  the P:e;i T?lr.e:< Shares ,  with the reaaining 
20: of the Cocpany's ouLst2r.dir.3 co.r.o?. stock being held by the Conyny's 
r.a?.aqe:.ent and o t h e r  eqcity k.olders, vhich are expected to include current 
holders of the Coz.?any's o-tstand~ng deb: securities. The Stock Purchase 
Aqree:.e:,t furtt,er p r o ~ i d e s  tt.2: it is a co:.dition precedent to the 
0hliga:ions of the ir;.'?stors to CO~SDE:.~~? the transactions contenplated by 
the S~ock Purchase Aqree-en: tk.a: the Co:?rr.y's current bank credit 
facility or a replacer.??.: bank credit facility be in forn and substance 
reasar.rbly acce?:ahle to i?.e In . Je s to r s .  it.? percentage of the outstanding 
ec,:i:y securities of tte Co:.?any to be b.eld by the FL Investors, Telrcex and 
0tP.e: equity holders is s1;bjezt to adjcstzs?.: based on the ter-s and axount 
of the sS.ares to b e  p r r r ch2sed  by and a?.:/ c j rants of options cad?  to the 
r,anzq?:.e?,t of t b e  Cor.??.?.:/. ::3 s h a r e s  of the Co-pany's existing Class B 
co:.?.-sn stock nay be ours:a:.tinq as of tk.5 Closing. 

The Co:.?any cay effect the Ees:rcccuring by m a n s  0: an exchange 
o f f e r  f o r  t h e  Coz.?a?.y's ci;rre?.:ly octsrar.5iing public debt securities and 
preferred stock, by co~z.?:.cir.; a bankrcptcy case in a bankru?tcy court of 
coc??tenr jurisdictio?., b y  s-s:? cozbicztio:. of such actions o r  by any other 
actlox reasonably likely to effect the r.e'& capita1i:ation which are 
acceptable to each I n v e s t o r  ir. its reaso-able discretion. If a case is 
corc.enced in bankruptcy court, the orders of the bankruptcy court must be 
final ar.d non-appeallahle a?.ri reasonably acce2table to the Investors as a 
condition precedent to the Closing. The Coapany m.ay comit up to 
$.?OO,OOO,OOO in connectiox *dith the Resrructuring. 

If a bankruptcy case is corr.?nced to effect the new 
capitalization, the Stock Purchase Agree-en: provides that the Company 
shall use its reasonable best efforts t o  ensure that the confirmation order 
grar.ted in connection there.dith shall rslease the Investors and their 
respective affiliates and representatives from any litigation related to 
the Coxpany, its business, its governance, its securities disclosure 
practices, the purchase of any of its securities and the investment and 
Restructuring transactions contenplated by the Stock Purchase Agreement. 

Representations an.' Warranties. The Stock Purchase Agreement 
contains several representaEions and warranties of the Company to the 
Investors. These represectations and warranties, most of which are made at 
the tice of execution of the agreement a-d at Closing, address, among other 
things, the following matters: (i) the CoT.pany's capitalization; (ii) the 
company's filings with the United States Securities and Exchange 
cornission; (iii) the Company's financial statements; (iv) the absence of 
certain undisclosed material changes; ( v )  litigation relating to the 
Co-pany, its assets and the transactiocs contesplated by the Stock Purchase 
Agreezent; (vi) the Corgazy's network facilities; (vii) the Company's 
regulatory cocpliance; (v ) fee cornitcents; and (ix) several other 
matters relating to the Ccr.?rny's business, operations and compliance with 
laws and agreecents. 

Closir.3 Co?.ziitic:s. 'it? Stock Parcbase Agreenant p:ovides that 
- .  - -... _ .  - -  _._ _ _  - " - -  - _  &L.? 



t r a n s z c t i o n s  c o n t e - p l a t e i  b y  ths agreszen: a r e  s z b j e c t  t o  t h t  s a t i s f a c t i o n  
o r  waiver  by s u c h  p a r t y  o f  sSt-?:al c o n d i t i o n s .  Thsse c o n d i t i o n s  i n c l u d e ,  
v i t h o u t  l i n i t a t i o n ,  t h e  f o l l o v i n g :  ( i )  't'c.at t h e  r e p r e s e n t a t i o n s  and 
w z r r a n t i e s  of  t h e  Con?any shall be t r u e  and co:rs<t a s  of t h e  t ins  e a c h  i s  
eade;  ( i i )  t h a t  t h e  Cocpany and t h e  1r .vestors  have executed,  f i l e d  o r  
adopted t h e  S t o c k h o l d e r s  Q r e s z e n t ,  a r e g i s t r a t i o n  r i g h t s  agreement 
s u b s t a n : i a l l y  i n  t h e  f o x  a t t a c h e d  i-.ereto a s  E x h i b i t  24 ( t h e  " R e g i s t r a t i o n  
Rights  Ag:eer,ent") , t h e  ?:o?osed A=ended and R e s t a t e d  C e r t i f i c a t e  of 
I n c o r p o r a t i o n  and t h e  Res ta ted  Bylavs; (iii) t h a t  a f t e r  g iv ing  e f f e c t  t o  
t h e  i ssuance  o f  t h e  PIsv Cozr.-on S h a r e s  p u r s u a n t  t o  t h e  t e r m  of t h e  S t o c k  
?urchase  AgreenPnt,  t h e  c o ~ p l e t e  c a ? i t a l  s t r u c t c z e  of t h e  Company s h a l l  be 
t h e  new c a g i t a l i z a t i o n  e f f e c t e d  by t're R e s t r u c t u r i n g ;  ( i v )  t h e  a b s e n c e  of  
l i t i g a t i o n  i r . s t i t u t e d  ac ;s ins i  t h e  Coz.sany o r  f o r  xhich  t h e  Conpany would 
have o b l i g a t i o n s  t o  ir.de:Aify any p t r s o n  which would be reasonably  l i k e l y  
t o  r e s u l t  i n  a m a t e r i a l  a5ve:se e f f e c t  on t h e  b u s i n e s s ,  o p e r a t i o n s ,  a s s e t s ,  
f i n a n c i a l  c o n d i t i o n ,  prOS?XtS, o r  r e s u l t s  o f  o p e r a t i o n s  of  t h e  Company and 
i t s  suSsidia: ies  i . e .  ta:;cn a s  a w!?ole ( a  "Pla te r ia l  Adverse E f f e c t " ) ;  (v) 
t h a t  c e r t a i n  s e n i o r  managesent p o s i t i o n s  a t  t h e  Conpany s h a l l  be h e l d  
e i t h e r  by t h e  person  who h e l d  s u c h  p o s i t i o n  on t h e  d a t e  of t h e  S t o c k  
Purchas? Agreencnt  o r  another  person a c c e p t a b l e  t o  each I n v e s t o r ;  
t h e r e  s h a l l  not i-,zve occcr red  any event ,  cirCUT.StanCe, c o n d i t i o n ,  f a c t ,  
e f f e c t  o r  o t h e r  r . a t t e r  s i n c e  t h e  exezut ior .  o f  t h e  Stock Purchase A g r e e r e n t  
xh ich ,  i n d i v i d u a l l y  or  i n  tP.2 a g g r e p z t e ,  has  had o r  would r e a s o n a b l y  b e  
e::pected t o  h&ve a E!atezial ;.dverse E f f e c i  o r  2 i?..terial ad-Jerse e f f e c t  
uson t h e  a b i l i t y  of  t h e  Co-any t o  perforn aily  ateri rial o b l i g a t i o n  under  
the a q r e e z t n t  or t o  cons'~r-:.ate t h e  t r a n s a c t i o n s  contemp1a:ed by t h e  
a2:eez.t~:; ( v i i )  t h a t  ti-? Coz.?&ny a:.d t h ?  I n v e s t o r s  have obta ined  all 
r;.ate:ia? r e g u l a t o r y  ?.??rovcls, ir.clcdir.9 u i t h o u t  l i n i t a t i o n ,  t h e  c o n s e n t  of 
t h e  u ?. i t e d S t a :e s ?e d?  :a 1 C oz-~.'i n i c a : ions  C Or-7.i s s i 0 n , and coz.? e t i t i on 
a??';o.:a1s; and ( v i i i )  tk?:  2.iy and  all l i t i g a t i o n  pending o r  t h r e a t e n e d  
2qair.s: t h e  Corr.?any, 
r e l a t e d  t o  t h e  Coz.?a?.y, i t s  b x s i r . 2 5 5 ,  i t s  gov+r.iance, i t s  s e c u r i t i e s  
r e g ~ ~ l a t o r y  d i s c l o s u r e  prac:ices, 
cor,?2n!;'s e q u i t y  o r  deb: s e c c r i t i e s ,  t h t  investr.en: o r  t h e  E c s t r u c t u r i n g ,  
s h a l l  ha--,e been resolv?c!  i n  a cazne: tk.at i s  s a t i s f a c t o r y  t o  each Inves to :  
i n  1:s s o l e  d i s c r e t i o n  (otk.2: than  Ordinary Co.:rse L i t i g a t i o n  ( a s  d e f i n e d  
t h e r e i n )  1 .  

' 

( v i )  t h a t  

tP.2 Ir.vestors o r  t i , e i r  r e p r e s e n t a t i v e s  or a f f i l i a t e s  

t k e  p u r c h a s i  o r  s a l e  of any of t h e  

Covezants .  Tr.2 Szock PurcS.ase Ayreer.en2 provides  t h a t  d u r i n g  t h e  
i n t e r i ? .  p e r i o d  betxeen tk? execcz ion  of t h e  Szock Purchase Agreerent  and 
t h e  c l o s i n g ,  t h e  Coz.?any vi11 co.?dcct i t s  b u s i n e s s  i n  t h e  o r d i n a r y  c o u r s e  

; . i l l  n o t  t a k e  c e r t a i r .  s p e c i f i e d  a c t i o n s  without  t h e  p r i o r  w r i t t e n  
c o ~ . s i n z  o f  t h e  I n v e s t o r s ,  e:r.cept a s  co-ter .? lazed by t h e  Stock Purchase  
A,g:ejr.sn:. S u c h  p r o h r b l t e i  a c t i o - s  i r .c lxde,  %itk.out l i n i t a t i o n :  ( i) t h e  
i n c c r r e n c e  of a i d i t i o ? . z ?  i r d e b t e d n e s s  ( s u b j e c t  t o  c e r t a i n  e x c e p t i o n s )  ; (ii) 
chan;.r?.s t o  any o f  t h e  C~:~,?&ny's c t t n o d s  o f  account ing  o r  account ing  
p:zc:ices; ( i i i )  ti.- re2crcbase  o r  reder .? t ion of t h e  C o n a n y ' s  e q u i t y  
securities ( s - j j e c :  t o  c e r c a i n  e z c e p t i o n s ) :  ( i v )  t h e  i s suance  o f  a d d i t i o n a l  
eql;i:y s t c u r i t l e s  ( s u b j e c t  t o  c e r t a i n  e x c e p t i o n s )  ; ( v )  t h e  d e c l a r a t i o n  of 
any div idends ;  ( v i )  t k t  r tdia?: ion or defeasz-ce of any  of t h e  Conpany's  
ou:standing publ ic ly- t rzc ie2  debt s e c u r i t i e s  0: o t h e r  indebtedness ;  ( v i i )  
t h e  a:.end~,ent of t h e  Coz?any's c e r t i f i c a t e  of i n c o r p o r a t i o n  o r  b y l a u s ;  
( v i i i )  any a c t i o n s  reasonably l i k e l y  t o  r e su l t  i n  t h e  breach of  any of t h e  
cor.?any's r e p r e s e n t a t i o x  and varran:ies ma-'? i n  t h e  Stock Purchase  
Agreer tn t  o r  t h e  f a i l c r s  t o  s a t i s f y  any of  t h e  c o n d i t i o n s  p r e c e d e n t  t o  
Closing;  (ix) 2Ztior.s adverse ly  a f f e c t i n g  ti-.? Coxpany's i c s u r a n c e  coverage ;  
(XI  c a t e r i a l  i n c r e a s e s  i n  t h e  c o z p e n s a t i o n  o r  b e n e f i t s  o f  t h e  Company's 
e-ployees ( e x c e p t  f o r  c e r t a i n  p e r a i t t e d  payzents  under c e r t a i n  bonus and 
re;ent ion bonus  p l a n s ) ;  and (xi) t h e  s a l e ,  l e a s e  o r  o t h e r  d i s p o s i t i o n  any  
of  tk.e Company's K a t e r i a l  a s s e t s  ( s u b j e c t  t o  c e r t a i n  e x c e p t i o n s ) .  

The Stock Purchase Agremen t  p r o v i d e s  t h a t  t h e  Company must keep 
t h e  I n v e s t o r s  i n f o r n e d  regard ing  t h e  r e c e i p t  of c e r t a i n  proposals  o r  o f f e r s  
f o r  s i g n i f i c a n t  t r a n s a c t i o n s  o r  t h e  n e g o t i a t i o n s  i n  connec t ion  t h e r e w i t h .  
The Stock Purchase Lgreezent  p r o v i d e s  t h a t  t h e  Conpany m u s t  c a u s e  e a c h  of 
i t s  e x e c u t i v e  o f f i c e r s  and d i r e c t o r s ,  and use  i t s  reasonable  b e s t  e f f o r t s  
t o  c z c s e  each  h o l d e r  of f i v e  p e r c e n t  o r  more of  i t s  cotwon s t o c k ,  n o t  t o  
s e l l  any of t h e i r  e q u i t y  s e c u r i t i e s  f o r  s i x  months and one y e a r ,  
r e s p e c t i v e l y ,  from t h e  Closing.  The Stock Furchase Agreenent a l s o  p r o v i d e s  
t h a t  t h e  Conpany and t h e  I n v e s t o r s  w i l l  c o o p e r a t e  i n  s e v e r a l  r e s p e c t s  and 
use t h e i r  r e a s o n a b l e  b e s t  e f f o r t s  t o  s a t i s f y  t h e  c o n d i t i o n s  p r e c e d e n t  t o  
t h e  consunTat ion of  t h e  purchase of  t h e  Ne% Forstmann L i t t l e  S h a r e s  and t h e  
1 1 s ~  'ielmex Shares .  

The Stock Purchase Agreement furt 'r.er provides t h a t  t h e  Company 



and t b e  I n v e s t o r s  w i l l  Use t?.cir reaso?.?..'=le b e s t  e f f o r t s  t o  r e v i s e  t h e  
e: i is t i r ,g  docunenta t ion  and a g r e e a s n t s ,  ir.:luding c t e  Stock  Purchase  
Agree:.ent and t h e  e x h i b i t s  t h e r e t o :  ( i )  t o  t h e  e x t e n t  n e c e s s a r y  t o  
consurz.ate t h e  t r a n s a c t i o n s  conter .? la ted by  t h e  Stock Parchase  Agreeaent  if  
T e l n e s ' s  c u r r e n t  investment  wsuld be u n l i k e l y  t o  :esol t  i n  r e g u l a t o r y  
approval  of t h e  t r a n s a c t i o n ;  (ii) if e i t h e r  I n v e s t o r  s h a l l  have  a s s u s e d  t h e  
r i g h t s  of t h e  o t h e r  I n v e s t o r  under t h e  Srock Purchase Agreement; and  ( 
t o  d e f i n e  t h e  r e l a t i v e  r i g h t s  and preferences  of 2 to -be-de termined  c l a s s  
of  t h e  Company's comon  Stock t h a t  nay be i s s u e ?  t o  c e r t a i n  r.er,bers o f  t h e  
nanageaent  0: t h e  Company. 

Termination. The 5:ock PGrc'rase Agree:.??.: p r o v i d e s  t h a t  e a c h  
I n v e s t o r  h a s  t h e  r i g h t  t o  te:nina:e t h e  agreeme?.: upon c e r t a i n  e v e n t s ,  
i n c l u d i n g  wi thout  l i m i t a t i o n :  t i )  i f  t h e  p a r t i e s  a:e unable  t o  o b t a i n  the 
p.ecessary r e g u l a t o r y  consents  and Other  a?provals  by c e r t a i n  d e a d l i n e s ;  
(ii) if t h e  C o n p n y  has  breached any of i t s  representa: ions o r  w a r r a n t i e s  
2nd such b r e a c h  s h a l l  have a N a t e r i a l  F.i.;erse E f f e c t ;  ( i i i l  i f  any f a c t ,  
c i rcL7,s tance  o r  o t h e r  n a t t e r  has  Occurre2 or e x i s t s  which would o r  would 
reasonably  b e  l i k e l y  t o  g i v e  r i s e  t o  t h e  f a i l u r e  of any of  t h e  c o n d i t i o n s  
precedent  t o  t h e  o b l i g a t i o n s  of each  I n e s t o r  t o  c o n s c x x t e  t h e  
t r a n s a c t i o n s  contem?lated by t h e  S:ock %:chase A g r e e z t n t  and such f a c t ,  
c i r c u x s t a n c e  or  o t h e r  n a t t e r  canr.0: be cured wi:i?in t u e n t y  days ;  ( i v )  if 
t h e  Coz?any has  not  taken c e r t a i n  a c t i o z s  i n  t h e  b?.2krc?tcy c o u r t  t o  have 
c e r t a i n  f e e s ,  exper.ses and pa.yzents ap?ro*/ed b:/ t k e  ba-ltruptcy c o u r t ;  and  
( v )  if t h e  o t h e r  I n v e s t o r  has te rmina ted  t h e  S:ock Pcrchase Acjreement. I n  
r , o s t  i n s t a n c e s ,  i f  e i t h e r  I n v e s t o r  s h a l l  termir.efe t h e  S tock  Purchase  
;.;:ee:,e~.t ir. accordmce  w i t h  i t s  r i g h t s  of  ternir .a t io?.  t h e r e a n d e r ,  t h e  
n o n - t e r n i n a t i n g  Inves to: n z y   ass'^^.? t h ?  r i g h t s  a?.d o b l i g a t i o n s  of t h e  
t e r x i n a t i n g  I n v e s t o r .  

Th; Stock Pcrchase Ag:e?rr.en: 2rovides  tk.2: t h e  Co:.pany h a s  t h e  
r i g h t  t o  t e r n i n a t e  t h e  agre?:.ent c?on c s r t a i n  ej'ents, i n c l u d i n g  w i t h o u t  
1 i e i t a : i o n :  ( i )  i f  the  board of d i r e c t c r s  d e e r s  i t  n e c e s s a r y  t o  a c c e p t  an 
a l t e r n z t i v e  proposal rece ived  by t h e  Co:.?any; ( i i )  i f  e i t h e r  I n v e s t o r  
t e r c i n s t e s  t h e  agreez.ent ar.5 t h e  non-:e::.inati?.; In.v.;tstor do25 n o t  ass---. 
suck t e r r i n a t i n g  i n v e s t o r ' s  righ:s and c b l i g a t i o n s  cnder t h e  S t o c k  Purchase 
Aqreezent ;  ( i i i )  i f  t h e  C10sir.g s h a l l  r.2: have occurre3 by c e r t a i n  
d e a d l i n e s ;  ( i v )  i f  e i t h e r  I n v e s t o r  has  breaches' a n y  o f  i t s  rep :esenta t ions  
0:  : . z r ran t ies  i n  any c a t e r i a l  r e s s e c t ;  2r.d ( v )  i f  a?.y f a c t ,  c i r c c z s t a n c e  or  
o t h e r  c a t t e :  has  occurred o r  e x i s t s  which would o r  wsuld r e a s o n z b l y  be 
l i k e l y  t o  g i v e  r i s e  t o  t h e  f a i l u r e  o f  a::/ of t?.? c o n d i t i o n s  p r e c e d e n t  t o  
:he o b l i g a t i o n s  of t h e  Com?any t o  c o n s c x t e  t k e  t r a n s a c t i o n s  c o n t e n p l a t e d  
by t h e  S t o c : ~  Purchase :.greo:.en: ax,?. SC.~: :  f a c t ,  circcz.s:ance or o t h e r  rr.a:ter 
canr.3: be cured  wi th in  t u e n t y  days .  

~ r s a k - U p  Par..-.n:. I f  t h e  Coz?a?;y procsses t o  t e r n i n a t e  t h e  S:ock 
? u r c h a s ~ :  R;reee;n: t o  acce?: a n  alternr::ve pro?3sa l  r e c e i v e d  b y  t h e  
CorrFany, e a c h  Inves tor  w i l l  be eT. i i t l e2  t o  r e c e i v e  a break-up payzent  f r o 2  
t t e  ConFany equal t o  one ??:cent of  t h e  i z p l i e i ,  p r e - m n e y  e n t e r p r i s e  vzlce 
o f  the  Coa??.ny, which s h a l l  be de:err.ir.sd usir,r; a:co-nting ne:hods and 
p r i n c i p l e s  and v a l u a t i o n  ~ e t h o d o l o g y  sef  f o r t h  i n  a s c h e d u l e  t o  t h e  Stock 
Purchase Agreement. 

Expense Reir3ursez.ent. The Stock PErChaSe Aqreenent  p r o v i d e s  tha: 
t h e  Com?any w i l l  r e i r b u r s e  t h e  Inves tozs  f o r  t h e i r  r e a s o n a b l e ,  
o u t - o f - p o c k e t ,  docurz.ented c o s t s  and exsenses i n c u r r e d  i n  c o n n e c t i o n  wi th  
t h e  Stock Purchase Agreexent and t h e  t r a n s a c t i o n s  con:enplated t h e r e b y  up 
t o  51~,000,000. Any and a l l  expenses  ( i c c l u d i n g ,  without  l i m i t a t i o n ,  l e g a l  
f e e s )  i n c u r r e d  by t h e  I n v e s t o r s  i n  enforc ing  any p:ovision of t h e  S t o c k  
Purchase Agreement o r  any o t h e r  t r a n s z z c i o n  docu.~sn: contempla ted  t h e r e b y  
s h a l l  n o t  be s u b j e c t  t o  such mazir,us rei,?jurserent z o u n t .  

A s  d e s c r i b e d  above, t h e  o b l i g z t i o n  of each I n v e s t o r  t o  complete  
t h e  t r a n s a c t i o n s  contexplz ted  by t h e  S:ock Purchase Agreement a r e  s u b j e c t  
t o  t h e  s a t i s f a c t i o n  o r  waiver by such I n v e s t o r ,  a t  o r  p r i o r  t o  t h e  Clos ing ,  
of a nu!ber of  c o n d i t i o n s  i n c l u d i n g ,  x i t h o u t  l i x i t a t i o n ,  t h e  e x e c u t i o n  and 
d e l i v e r y  by t h e  Company and each of tk.5 I n v e s t o r s  of t h e  S t o c k h o l d e r s  
Agreeaent ,  t h e  f i l i n q  by t h e  Company with t h e  S e c r e t a r y  of S t a t e  of t h e  
S t a t e  of  Delaxare of t h e  F-xended and ?.?stated C e r t i f i c a t e  o f  I n c o r p o r a t i o n ,  
and t h e  adopt ion  by t h e  board of d i r e c t o r s  of  t t e  Conpany of  t h e  R e s t a t e d  
Bylaxs.  

Stockholders  Agreecent, P.esta:ed Bylaws and 
&Tended and Res ta ted  Cer t i f ic3 :e  of I n c o r p o r a t i o n  



E l e c t i o n  of Di rezrors .  The S t o c k h o l d e r s  Agzcer.enr, a form of 
which i s  a t tec ' red  h e r e t o  as  E x h i b i t  2 3 ,  a?.d t.he P.estazed B y l a r s ,  a form of 
uhicn  i s  a t t a c h e d  h e r e t o  as  S x h i b i t  26 ,  p r o v i d e  t h a t ,  fol lo .ding t h e  C l o s i n g  
and p r i o r  t o  t h e  h a r d  Re?r?senta t ion  Da:e ( d e f i n e d  b e l o v ) ,  t h e  number of  
d i r e c t o r s  on  t h e  board of d i r e c t o r s  o f  t h e  Co?.pany shall b e  f i x e d  a t  t w e l v e  
and, a; 2nd a f t e r  t h e  E o x d  ? .e?resenta t ion  Date, t h e  board of d i r e c t o r s  may 
be expanded t o  i n c l u d e  s-c'r. zi:rker of  d i r e c t o r s  as are  r e q o i r e d  by a n y  
s t o i k  exchar.;+ o r  qtuo:atio?. systen on v:iich t h e  C o i n p n y ' s  coxr.on s t o c k  i s  
q ' ~ o t e d  o r  l i s t e d .  The StoCkkJlders  Agr?t.?.ent c o n t e q l a t e s  t k t  t h e  i n i t i a l  
b o a r d  of  d i r e c t o r s  will i r .c lcdt  t h o s e  d e s i g n e e s  ap2oin:ed or  n o n i n a t e d  by 
t h e  I n v e s t o r s  as  d e s c r i b e 5  belox,  t h e  Chief  Execut ive  O f f i c e r  o f  t h e  
C o n a n y  and such nunbar o f  o t h e r  inde?sndent  d i r e c t o r s  as  s?.all b e  r e q u i r e d  
by any s:oc% exchange o r  q x t z t i o n  s y s t e x  on which t h e  Coz.?any's common 
s t o c k  i s  quorea or  l i s t e d  2?.6 which i r k e p e n d t n t  d i r e c t o r s  shall b e  approved  
by  each of t h t  I n v e s t o r s .  The t e r n  "ao2rd P.eprescntat ion Date" means t h e  
e a r l i e r  o f :  ( i )  t h e  f i r s =  d a t e  on which t h e  board of d i r e c t o r s  h a s  r e c e i v e d  
w r i t t e n  no:ice f r o n  Telr.2:. tba: Telnex  d e s i r e s  t o  d e s i g n a t e  d i r e c t o r s  t o  
t h e  board purscant  t o  t h e  Stockholders Agreexen:, and Telr.ex h a s  d e t e r m i n e d  
i n  good f z i t h ,  a f t e r  conscl:atiOn w i t h  i t s  leg21 counse l ,  which c o u n s e l  
~ 5 . 3 1 1  be an o - t s i d e  la.; fir:. of  n a t i o n 2 1  r e p u t a t i o n ,  t h a t  one o r  more 
d i r e c t o r s ,  o f f i c e r s  o r  e:.?loyees of Telr.e:< o r  a s u b s i d i a r y  of  Telmex can 
becoze d i r e c t o r s  with?u: v i o l a t i n g  S e c t i o n  8 of t h e  Clayton A n t i t r u s t  A c t  
o f  1914, as  a:.e?.3ed; a?.d (ii) t h e  f i r s t  d z t e  cpon which any  d i r e c t o r ,  
o f f i c e r  o r  e:.?loyee of Te1z.e:'. o r  a subsidiary of  Teli?.?:c i s  e l e c t e d  o r  
a33ointed a s  a d i r e c t o r  of :?.e C0r.pap.y. 

Tr.2 S t o c k h s l d i r s  A..;ree-ent zzd P.estz:ed B y l a v s  pro,ride t h a t ,  
follo:rir.g t k -  Clos ing  az5 p r i o r  t o  t h t  a o a r d  Re?resen:a:ion Date, s o  l o n g  
2 s  t h e  FL 1r::istors b e ? . e f i c i z l l y  0.~3 sk8ares of Cozpz~.y coz-?.on s t o c k  
re3ressnt i r . ;  z t  l e a s t  1Ci o f  t h e  o u t s t a z d i n g  s h z r e s  of Co:.?azy connon 
s t o c k ,  th? fi I?.vestors s t s l l  have tk.e r i g h t  t o  a p p s i n t  o r  n o n i n a t e  t o  t h e  
bsard  of d i r e c t o r s  of the  Cc:..?~ny th2. R L T ~ ? ~  o f  d i r e c t o r s  e<c?.l t o  t h e  sua 
o f  ( A )  ( i )  a f r a c t i o n  i n  x?.ic?. t h e  na:.%rator i s  t h e  t o t a l  ~ . & T j e r  of  
octstz?.C:nq s?.zres of CO:.;??.~ cora3n  s t o c k  bene: ic ia l ly  o;-ned by t h e  FL 
~n.;estors, a7.d t h e  d?norr.i?.rtor i s  t h e  t o t a l  nc:ier o f  s:?ares of Conpany 
COZ-TJ?. s t o c k  outs tanding ,  z : l c i p l i e d  b y  ( i i)  t h e  t o t a l  r:&-3er of d i r e c t o r s  
on  t h e  board of d i r e c t o r s ,  :r inded cp t o  t h e  r .earest  w:?ole nqmker, plus (B 
( i )  a fracrlon i n  w?.ich t?.e n i ~ ? . e r a t o r  is t h e  t o t a l  r , i&5er  of o u t s t a n d i n g  
s:?ares of Cc:,?an,y coz-?.on s r o z ?  beneficially oz.r.ed by .iel:.ex, and t h e  
d5nozinz:or is t h e  t o t 2 1  r:~:3?: O f  s h a r e s  of Co?.?a?.y CG:--.3?. s t o c k  

o f  d i r e c t o r s ,  roander! c? :o t?.? n e z r e s i  whole r . u 5 e r .  XCIZ-i thstanding t h e  
forer;oi?..j., ik.2 S t o c % t ~ ! c z r s  ;.;reecec: provides  t h a t  t 're FL I c v e s t o r s  s h a l l  
i n  conne:iic:. x i t h  5-ch a?szinCnent o r  n o n i c a t i o n ,  i n c l c f r  a.:.ong i t s  
??aoin:ees o r  r.?rr.inees, i f  5 3  reqlsested b y  Telr,ez by  u r i t t e n  n o t i f i c a t i o n ,  
c? to ;?..at r:L-3er, ro\;?..'ei cp t o  t h e  r.cxt wb.ole nuzber, of i n d i v i d u a l s  
r.9r.inzted t y  Te1z.e~ ( t h e  ":el?.e:c Indep?ndent Desig?,ees"),  s;ho a r e  
Lndepezc?nt c f ,  and r.zi affiliated x i c h ,  e i t h e r  Telcex o r  t h e  Company, 
equal  t o  t h ?  product  of  (i) t h e  t o t a l  r.,A+er o f  d i r e c t o r s  on  t h e  b o a r d  
c : i l t ip l ied  ti7 ( i i )  a frzz-ion i n  which t h e  nuxera tor  i s  the  t o t a l  n u . . e r  o f  
O C ~ S  ta?.di?.; s h a r e s  of CG:.;??.~ cormon s t o c k  b e n e f i c i a l l y  c;.ned by Telnex ,  
and t h e  de?oz,lnator i s  t?.? t o t a l  nuzA?r of  s h a r e s  of Cozpany c o m o n  s t o c k  
outs tanding;  provided t h a t  t t e  t o t a l  n m b e r  of Telnex I c d q ~ e n d e n t  Des ignees  
c z y  at no t i r e  exceed ti-.? r x 5 e r  of d i r e c t o r s  on  t h e  board o f  d i r e c t o r s  
appointed o r  noninated by t h e  FL In ' Jes tors  (exc luding  Telnex Independent  
Designees) .  A: t h e  Board ? .c?resenta t ion  Date, t h e  Telnex Independent  
Designees s:1.-11 r e s i q n  f r o 3  t h e  board of  d i r e c t o r s  and s h a l l  be  r e p l a c e d  by 
d i r e c t o r s  r .minated o r  es;oir.ted by Telmcx pursuant  t o  t h e  f o l l o w i n g  
parzgra?:?. 

o" _ _  - ..,in; ' n ' i l t i p l i e 3  b:i ( i l l  t h e  t o t 2 1  nu.?,;er of d i r e z r o r s  on t h e  board 

7t.e Stockholders  F.;reement and P.estated By1a.n.s p r o v i d e  t h a t  a t  
and afce: t h e  Board P.e?rese?.:a:ion Date, s o  l o n g  as  an I n v e s t o r  
b e n e f i c i a l l y  oiin shares  of Co-any corzon  s t o c k  r e p r e s e n t i n g  a t  l ea s t  108 
of t h e  o u t s t x i d i n g  shzres of  Company corn.on s t o c k ,  such I n v e s t o r  s h a l l  have  
t h e  righ: t o  a?point  o r  c x i n a t e  t o  t ' re  board of d i r e c t o r s  such  number of 
d i r e c t o r s ,  rounded cp t o  t t e  next  whole nu.nber, equal  t o  t h e  p r o d u c t  of (i) 
a f r a c t i o n  i n  *;hich th.e c t s e r a t o r  i s  t h e  t o t a l  n w h r  of o u t s t a n d i n g  s h a r e s  
of Corr.?zny cor-mn s tock  ohxed by s u c h  I n v e s t o r ,  and t h e  dcnominator  is t h e  
t o t a l  n a 5 e r  of s h a r e s  o f  Co:.pany coraon  s t o c k  outs tanding ,  m u l t i p l i e d  by 
(ii) t h ?  to-a1  num5er of d i r e c t o r s  on t h e  board of d i r e c t o r s .  The 
Stockholders  Agreesent f u r t h e r  p r o v i d s s  t h a t ,  bo th  before  and a f t e r  t h e  
Board P.epresentation Date, t 're FL I n v e s t o r s  and Telcex v i 1 1  v o t e  t h e i r  
r e s p e c t i v e  s?.ares of Co;r?.-ny cormon s t o c k  f o r  t h e  e l e c t i o n  of t h e  nominees 



c f  ttt o t h e r  I n v e s t o r  t o  t h e  board  of  d i r e c t o r s  of t h e  Co:,?any. 1 - 1 ’ .  ; 
Quorum P.equiresents .  The S c o c k h o l d e r s  Agreezent  and t h e  m e n d e d  

a:.$ ?.:stated C e r t i f i c a t e  of  1r .corpora t ion  f u r t h e r  p r o v i d e  t h a t ,  d u r i n g  s u c h  
ci:.~ a s  t h e  FL I n v e s t o r s  b ? n e f i c i a l l y  o’n’n s h a r e s  of  Company cormon s t o c k  
r e p r e s e n t i n g  a t  l e a s t  10% of  t h e  o u t s t a n d i n g  s h a r e s  of Com?any common 
stock, t h e  board  of d i r e c t o r s  may n o t  t a k e  any a c t i o n  u n l e s s  a q u o r m  
c s n s i s t i n g  of a t  l e a s t  one d e s i g n e e  of t h e  FL I n v e s t o r s  i s  p r e s e n t ,  and  
d l r i n g  such t ime as Te1rr.e:: b s n e f i c i a l l y  osins s h a r e s  of Company cormon s t o c k  
r c 3 r e s e n t i n g  a t  l e a s t  10% of  t h e  o u t s t a n d i n g  s h a r e s  of Company cormon 
s:c:k, t h e  board  of d i r e c t o r s  m y  n o t  t a k e  any a c t i o n  u n l e s s  a quorum 
~ ~ : . s i s t i n g  o f  a t  l e a s t  one Celnex d e s i g n e e  (which, p r i o r  t o  t h e  Board 
?,2?:esentation Date, s h a l l  52 a T e l n e s  Independent  Designee,  t o  t h e  e x t e n t  
2 ~21r.e:i  Independent  Designee h a s  been d e s i g n a t e d  p u r s u a n t  t o  t h e  
stockholders Agreenent)  i s  p r e s e n t .  

Non-Voting Observer and C o n s u l t a t i o n  R i g h t s .  I n  a d d i t i o n  t o  i t s  
rig?.; t o  d e s i g n a t e  d i r e c t o r s  ( o r  p r i o r  t o  t h e  Board R e p r e s e n t a t i o n  D a t e ,  
~ e 1 r . e ~  Indegendent  Designees)  t o  t h e  b o a r d  of  d i r e c t o r s  of  t h e  Company, t h e  
%:ocZholders Agreenent p:ovides t h a t ,  p r i o r  t o  t h e  Board R e p r e s e n t a t i o n  
C’te and s o  l o n g  as  T e l c e x  b e n e f i c i a l l y  o m s  s h a r e s  of Con?any cormon s t o c k  
r e s r e s e n t i n g  10% o r  nore  of  t h e  o u t s t a n d i n g  s h a r e s  of  Company connon s t o c k ,  
r e 1 ~ 2 : <  shall have t h e  r i g h t  t o  d e s i g n a t e  up t o  two non-vot ing o b s e r v e r s  t o  
:f.s board o f  d i r e c t o r s  .n.hich o b s e r v e r s  shall have a c c e s s  t o  c e r t a i n  
-,.-o:r.a:io?. . - 5  concern ing  t h s  b u s i n e s s  and a p e r a t i o n s  of t h e  Cor.pany and  s h a l l  

*, C ^  t o  v o t e  a t  sach c e e t i n g s .  E!ore3ve:, pz io r  t o  t h e  Board P . e p r e s e n t a t i o n  

e n t i t l e d  t o  a t t e n d  a l l  reqular  and s p e c i a l  n e e t i n g s  of  t h e  b o a r d  o f  
Cirec:ors, and any c e e t i n g  of any c o a T i t t e e  t h i r e o f ,  b u t  s h a l l  n o t  h a v e  a n y  

 ate, t k . 5  Fi I n v e s t o r s  s h a l l  c o n s u l t  w i t h  r e 2 r e s e n t a t i v e s  of  Telmex a t  
l e a s :  rr.on:hly and ,  t o  t h e  e x t e n t  c o n s i s t e n t  w i t h  a p p l i c a b l e  law,  shall 
share  iafo:r ,a t ion Ki th  Telr.e:< regardip.?  t h e  b u s i n e s s ,  f i n a n c e s  and 
p:os?ects of t h e  CorL?any. 

C o z n i t t e e s .  The S t o c k h o l d e r s  Agreesent  and t h e  R e s t a t e d  Byla.ds 
?ro.:ide t P . . a t ,  s u b j e c t  t o  c e r t a i n  c o n d i t i o n s  and ei :ce?t ions,  s o  l o n g  as a n  
:r.v?stor b e n e f i c i a l l y  oiins s h a r e s  of Coz.?any c o x o n  s t o c k  r e p r e s e n t i n g  a t  
l eas:  10; o f  t h e  oats ;znding s h a r e s  o f  Cor,pany co:-mn s t o c k ,  each I n v e s t o r  
s?.211 have t h e  r i g h t  t o  ha:‘? a t  l e a s t  one  of i t s  d i r e c t o r  d e s i g n e e s  (which,  
i n  t’re c a s e  of Telr.ex, p r i o r  t o  t h e  Bozrd R e p r e s e n t a t i o n  Date ,  s h a l l  be a 
ie ly ,eX Indegendent  Designee, t o  ths e:c:ent a TelcPx Independent  Des ignee  
t.55 been d e s i g n a t e d  pursu>-;.t t o  t h e  S t o c k h o l d e r s  >..greenentl s i t  on e a c h  
ccz-zi t tee  of t h e  board of d i r e c t o r s .  T?,e S t o c k h o l d e r s  Agreenent  and  t h e  
.:--.e?,$ed azd P.estated C e r t i f i c a t e  of  I n c o r p o r a t i o n  f u r t h e r  p r o v i d e  f o r  t h e  
c r e a t i o n  o f  a f i v e - r L e 5 e :  e x e c u t i v e  c c x T i t t e e  (tk.? “ E x e c u t i v e  C o r m i t t e e ” ) ,  

ci-.? 3oard Bepresenta t ion  Date, t h e  FL Ir.ves:ors s h a l l  have t h e  r i g h t  t o  
?.?.:e ( i )  t i ; ree  of t h e i r  d - r e c t o r  d e s i g a e e s  on  t h e  Execut ive  C o r m i t t e e  s o  
1!~?.7 as  t h e  Fi I n v e s t o r s  b e n e f i c i a l l y  o ’ n  s h a r e s  of  Coryany c o m o n  s t o c k  
rezreseating 151 o r  r .o re  of  t h e  o u t s t a t d i n g  s h a r e s  of  Company c o r n o n  s t o c k  
ar.3 ( i i )  ti.’3 of  t h e i r  d i r e c t o r  d e s i g n s - s  on t h e  Execut ive  C o r m i t t e e  s o  long 
2s the  FL 1r:Jestors b e r . e f i c i a l l y  oitn s h a r e s  of Cor.?any cormon s t o c k  
- -  - = ? r e s e n t i n g  a t  l e a s t  1 O i  of  t h e  o u t s t a n d i n g  s h a r e s  of  Company corn-on s t o c k  
i... u - i  less t h a n  1 5 3  o f  t h e  ou:standing s h a r e s  of Coapany conTon s t o c k .  P r io r  
:o t h e  Bosrd Representa t ion  Date, Telr .ex s h a l l  h a - ~ e  t h e  r i g h t  t o  h a v e  one 
Tel:.ex Independen: Designee on t h e  Execut ive  C o r n i t t e e  s o  l o n g  as Telmex 
t 5 a e : i c i a l l y  o m s  s h a r e s  o f  Company co:r.on s t o c k  r e p r e s e n t i n g  a t  l e a s t  10% 
of t h e  o u t s t a n d i n g  s h a r e s  of Company co?aon s t o c k .  A f t e r  t h e  Board 
? .e?resenta t ion  Date, each I n v e s t o r  s h a l l  have t h e  r i g h t  t o  have  (i) two of 
i t s  d i r e c t o r  des ignees  on t h e  Execut ive  Cormi t tee  s o  l o n g  as s u c h  I n v e s t o r  
b e n e f i c i a l l y  o m s  s h a r e s  of Corrgany c0m.m s t o c k  r e p r e s e n t i n g  15% or more 
o f  t h e  o u t s t a n d i n g  s h a r e s  of Cozpany cornon s t o c k  o r  ( i i)  one o f  i t s  
d i r e c t o r  des ignees  on t h e  E:<ecutive C o x i t t e e  s o  l o n g  as s u c h  I n v e s t o r  owns 
shares  of Company coruT,on s t o c k  r e p r e s e n t i n g  a t  1eas.t 103 of  t h e  o u t s t a n d i n g  
skares  of Company cornon s t o c k  b u t  l e s s  t h a n  15% of t h e  o u t s t a n d i n g  s h a r e s  
0 2  Conpany coimon s t o c k .  The S t o c k h o l d e r s  Agreement c o n t e m p l a t e s  t h a t  t h e  
i n i t i a l  Execut ive  Cormi t tee  will c o n s i s t  o f  t h e  Chief E x e c u t i v e  O f f i c e r  o f  
t5.e Company, t h r e e  des ignees  o f  t h e  FL I n v e s t o r s  and one Telmex I n d e p e n d e n t  
Cesignee. 

. +:.let .- ~ sb.al1 ir.clucie t h e  Chief Execut ive  O f f i c e r  o f  t h e  Conpany. P r i o r  to 

The Stockholders  Agreement end &!ended and R e s t a t e d  C e r t i f i c a t e  
of I n c o r p o r a t i o n  provide  t h a t  t h e  Conpany s h a l l  n o t ,  w i t h o u t  t h e  a p p r o v a l  
of ( x )  p r i o r  t o  t h e  Board ? .epresenta t ion  Date, a t  l e a s t  t h r e e - f i f t h s  of t h e  
ce23ers of t h e  Execut ive Co.xqittee, o r  ( y )  a t  and a f t e r  t h e  Board 
?.epresenta:ion Date, a t  l e a s t  t w o - t h i r d s  of  t h e  meniiers of  t h e  E x e c u t i v e  
C o x i t t e e :  ( i )  adopt  a ne2 b u s i n e s s  p l a n ,  m a t e r i a l l y  modify t h e  b u s i n e s s  



I '  
' @la>. or  t a k e  a n y  a c t i o n  t h a t  would c o n s t i t u t e  a r a t e r i a l  d e v i a t i o n  f r o -  th2 

b u s i n e s s  p l a n ;  ( ii) approve o r  r eco rnend  a c e r g e r  (ot:ler than a ~ e r ~ e r  of  a 
wholly-owned s u b s i d i a r y  of t h e  Company wi th  and i n t o  tt.e Cocpany), 
c o n s o l i d a t i o n ,  r e o r g a n i z a t i o n  or  r e c a p i t a l i z a t i o n  of the Conpany o r  any  
s a l e  o f  a l l  o r  
s u b s i d i a r i e s ,  t a k e n  a s  a whole (a  "Hajor  Event") ; (iii) acquire ,  by 
pu rchase ,  m e r g e r  o r  o the rwise .  i n  one  t r a n s a c t i o n  o r  a s e r i e s  of r e l a t e d  
t r a n s a c t i o n s ,  any  e q u i t y  o r  o t h e r  ownership i n t e r e s t  i r ,  o r  assets o f ,  any 
pe r son  i n  exchange f o r  c o n s i d e r a t i o n  w i t h  a f a i r  n a r k :  value g r e a t e r  t h a n  
$100 n i l l i o n ;  ( i v )  w i t h  c e r t a i n  l i m i t e d  e x c e p t i o x ,  a a t t o r i z c  f o r  i s s u a n c e  
o r  i s s u e  any  e q u i t y  securi t ies  o r  e q u i t y  d e r i v a t i v e  s e c u r i t i e s  i n  one 
t r a n s a c t i o n  o r  a ser ies  of  r e l a t e d  t r a n s a c t i o n s  Kith a f a i r  c a r k e t  v a l u e  a t  
t h e  t i n e  o f  i s s u a n c e  i n  e x c e s s  of $100 m i l l i o n ;  (v) pcrchase,  redeex,  
prepay,  a c q u i r e  o r  r e t i r e  f o r  v a l u e  any  s h a r e s  05 i t s  c a p i t a l  s t o c k  o r  
s e c u r i t i e s  e x e r c i s a b l e  f o r  o r  c o n v e r t i b l e  i n t o  s'rzres of i t s  c a p i t a l  s t o c k  
other t h a n  a s  r e q u i r e d  under  t h e  terms o f  such c a p i t a ?  s tock o r  s e c u r i t i e s ;  
( v i )  d e c l a r e ,  i n c u r  any l i a b i l i t y  t o  d e c l a r e ,  or pay any dividends,  o r  m k e  
any d i s t r i b u t i o n s  i n  r e s p e c t  of, any  s h a r e s  of i t s  c a ? i t a l  s t o c k  o t h e r  t h a n  
as r e q u i r e d  u n d e r  t h e  terms o f  such  c a p i t a l  s tock ;  ( v i i )  redeem, r e t i r e ,  
d e f e a s e ,  o f f e r  t o  pu rchase  o r  change any c a t e r i a l  te-, cond i t ion  o r  
co-Jenant i n  respect o f  o u t s t a n d i n g  l o n g - t e r n  inde5tedr.es.s oth.er t h a n  as 
r e q u i r e d  u n d e r  t h e  terms o f  such indeb ted -es s ;  ( v i i i )  v l t h  c e r t a i r .  l i m i t e d  
e x c e p t i o n s ,  i n c u r  indeS tedness  i n  one t r a n s a c t i o n  o r  a s e r i e s  of r e l a t e d  
t r a n s a c t i o n s  i n  e x c e s s  of $100 r? . i l l ion  i n  aggregate  p r inc ipa l  azoc7.t; ( i x )  
c a k e  any n a t e r i a l  change i n  i t s  account inc;  p r i n c i ? l e s  c r  p r a c t i c e s  ( o t h e r  
t han  as r e q u i r e d  by GAV o r  r e c o x e n d e d  by t h e  Cor-?a;..y's o u t s i d e  a - d i t o r s ) ,  
o r  r e ~ ~ o v e  t h e  Coapany's  o u t s i d e  a u d i t o r s  o r  appoint  r.5'; aud i to r s ;  0: ( x )  
a p ? o i n t ,  o r  t e r n i n a t e  o r  n o d i f y  t h e  terms o f  t h o  er.?13yxnt o f ,  any m e ~ 5 e r  
o f  t h e  Conpany ' s  s e n i o r  nanagener.: as  d e s c r i b e d  ir. t?.? Stock>,olders 
Agreement, and any o f  t h e i r  S U C C ~ S S O ~ S  o r  replace-ents,  and any ot ' rer  
p ~ r s o n s  o f  a s i n i l a r  l e v e l  o f  a u t h o r i t y  and  r e s p o ? s i S i l i t y  i n  t h e  
o z g a n i z a t i o n a l  s t r u c t u r e  who a r e  appo in ted  a f t e r  t he  c z t e  of  t h e  
S t o c k h o l d e r s  Agreement. 

I 

I a s u b s t a n t i a l  p o r t i o n  o f  t h e  a s s e t s  of the  Conpany 27.3 i t s  
~ 

Notwi ths t and ing  t h e  fo rego ing ,  :.:LI? Stoc%ho~:!?:s A;ree:.e?.t and 
p--.endid and R e s t a t e d  C e r t i f i c a t e  o f  1ncorpo:ation f c r c t e r  provide t h z t  i f  
any 0 :  s u c h  s i g n i f i c a n t  c o r p o r a t e  a c t i o n s  a r e  pro?ose?. but  ~ o t  a??ro7;ed by 
t h e  Execu t ive  C o r m i t t e e  by t h e  r e q u i s i t e  t h r e e - f i f t h s  c a j o r i t y  (o r ,  a t  a?.d 
a f t e r  t h e  Board E e p r e s e n t a t i o n  Date, t h e  r e q u i s i t e  txo-thirds  c a j o r i t y )  of 
t h e  Execu t ive  C o r n i t t e e ,  t h e n  t'nn i n v e s t o r  des ip -ee j  cr. t h e  Zxecct ive 
Co:.:ittee s h a l l  a t t e n p t  i n  good f a i t h  t o  r e s o l v e  a?.y ob jec t ions  any such 
i n v e s t o r  d e s i g n e e  nay have t o  t h e  p roposa l  and, i f  t:?e 1r.vestor des ignees  
on  t h e  E x e c u t i v e  Cormi t t ee  a r e  uaab le  t o  r e so lve  i n  qood f a i t h  th.5 
d i sagreer .en t  w i t h i n  30 d a y s  a f t e r  t h e  Execut ive Cozz-lttee r.eetin; a t  v:?ich 
t h e  c a t t e r  was n o t  approved,  ar.y rr.erher o f  t h e  E x ? c c : ~ v ~  Cor-y.ittee s h a l l  be 
e n t i t l e d  t o  p r e s e n t  such  i s s u e  t o  t h e  board of d i r e c t o r s  r;here tk.2 i s s u e  
m y  be adopted o r  r e j e c t e d  by a c a j o r i t y  v o t e  of the  board of d i r e c t o r s .  

Ve to  P.ights. The S tockho lde r s  A;reeze-r an:! P-:e?.de.' and R e s t a t e d  
C e r : i f i c a t e  o f  I n c o r p o r a t i o n  a l s o  pro.i ide t h a t  s o  1or.q a s  (i) a n  i n v e s t o r  
o ~ n s  s h a r e s  of C l a s s  A Corr.on Stock r e p r e s e n t i n g  a: l e a s t  20; of t h e  
o u t s t a n d i n g  Company cornon s t o c k  and ( i i)  no 1,:ajo: E-:ent nor any 
a c q u i s i t i o n  by any "person" o r  any "group" o f  pe:sor.s (as  s*:ch terns a re  
used f o r  p u r p o s e s  o f  Rules  13d-1 and 13d-5 under the  S e c u r i t i e s  Exchange 
A c t  of 1934)  o f  more t h a n  502 of t h e  t o t a l  n m 3 e r  of outs tanding s h a r e s  of 
Cozpany comnon s t o c k  s h a l l  have occur red ,  t h e  apg:rj.ial of a t  l e a s t  one 
d i r e c t o r  d e s i g n e e  o f  such  I n v e s t o r  s h a l l  b e  required before  t h e  Company may 
t a k e  any o f  t h e  f o l l o w i n g  a c t i o n s :  ( i )  axend, a l t e r  o r  r epea l  i t s  
c e r t i f i c a t e  o f  i n c o r p o r a t i o n  or  bylaws, o r  any p z r t  thereof ,  o r  ansnd, 
a l t e r  o r  r e p e a l  any  c o n s t i t u e n t  i n s t r u m e n t s  of any tke  Cozpany s u b s i d i a r y ,  
o r  any p a r t  t h e r e o f ;  ( ii) e n t e r  i n t o  any transactio?.  with any a f f i l i a t e  
( o t h e r  t h a n  a wholly ovned s u b s i d i a r y  o f  t h e  Coz?a~.y). o f f i c e r ,  d i r e c t o r  or 
s t o c k h o l d e r  o f  t h e  Company, excep t  f o r  conpensation arid b e x f i t s  p a i d  t o  
d i r e c t o r s  and  o f f i c e r s  i n  t h e  o r d i n a r y  cour se  of business and o t h e r  t h a n  
t h o s e  e n t e r e d  i n t o  c o n c u r r e n t l y  w i t h  or p r i o r  t o  tke  Closing; (iii) f i l e  
any v o l u n t a r y  p e t i t i o n  f o r  bankruptcy or f o r  receivership ( i n c l u d i n g  a 
v o l u n t a r y  p e t i t i o n  f o r  t h e  l i q u i d a t i o n ,  d i s s o l u t i o n  o r  winding up o f  t h e  
Cor,pany or a n y  of i t s  s u b s i d i a r i e s  o t h e r  t han  a l i qu ida t ion  o f  a s u b s i d i a r y  
i n  which a l l  t h e  assets  o f  t h e  l i q u i d a t i n g  subs id i a ry  a r e  d i s t r i b u t e d  t o  
t h e  Conpany o r  a n o t h e r  s u b s i d i a r y  o f  t h e  Conpany) o r  make any assignment  
f o r  t h e  b e n e f i t  of c r e d i t o r s ;  ( i v )  adop t  any stockholder r i g h t s  p l a n  or 
o t h e r  a n t i - t a k e o v e r  p r o v i s i o n s  i n  any  document or instrument; o r  ( v )  i s s u e  
o r  a g r e e  t o  i s s u e  any  Company p r e f e r r e d  s t o c k .  

Vo t ing  R igh t s .  I n  a d d i t i o n  t o  t h e  corporate  governance r i g h t s  of 
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. .  the Ir..-cstors arlsl?.: C ' l t  of t?~tir p2r:iCipation on the board of directors 
of the Conpany o r  on t t 2  Executive Cc:-:i:iee described above, the *.ended 
and Restated Certificat? of Ir.;orporaricn also provides that the Investors 
shall have certain ac',.?,l:ion?l gsvercr?.:? rights through their ownership of  
Class C Co~:.on Stock a:.= Class D Cor-:.s?. Siock. 

Pursuant to t'r.2 >-~.end?d 27.5 Eestated Certificate of 
Incorporation, at any t iy .2  2: xhich c?e:e remain outstanding any shares of 
Class C Corrz.on Stock 0: Class  D  cor-:.^:. SLock, the affirmative vote of ti-.? 
holders of a cajority oi t h e  outste: .4icj  shares of Class c Common Stock, 
voting as a seaarate class, a:..?, the affirmative vote of the holders of  a 
majority of the outstZ-:i?.; ShErcs of  C1.s~ D Coimon Stock, voting as a 
separate class, shall be  recuired btfsr? the Company nay consurnate a b!ajo: 
Event. In addition, if, at m y  tics ?:io: to the Board Representation Date 
there are  any outsta:.di?.; Shares Of Class c CO?XTon Stock, the affirmative 
vote of the holders of a cajority of tk.2 outstanding shares of Class c 
com.on Stock, votinq as a separate class, shall be required before the 
Conpany nay (i) a q u i r s ,  by ~"rchbse, c e r g e r  o r  otherwise, in one 
transaction o r  a series of related rransactions, any equity or other 
ownership interest ir., o r  Z s S e t s  of, an:/ person in exchange f o r  
consideration with e f d i :  n a r k e t  val-e greater than 20% of the Company's 
consolidated n e t  a s s e t s  d-ternined i:. accordance with G.290; (ii) with 
certain limited exc??ti5?.s, au t ' co r i i e  for issuance o r  issue any equity 
securities o r  equ i ty  d9rivative s e c l l r i t i e s  in one transaction or a ser ies  
of related transacticns ; .ith a f a i r  rrzrket value a t  the tire of issuance in 
excess of $100 c i l l i o ? . ;  (iii) Kith certdin limited exceptions, incur 
indeb:edness i n  one :ra:sactioc 0: 2 s e r i e s  of r e l a t e d  transactions in 
excess of $100 nillicr. i?. 2q;re;ate p r i r , c i p a l  a m u n t ;  (iv) amend the 
con?any 's  certificat? cf  iccsr?3rat :3n o r  byla;is; or (iv) issue o r  a g r e e  to 
i s s u e  any Cozpany prefi .rr?.?, s t o c k .  

S t a nd s : i l 1 ? -r 37i s i c n s . 7 r. i S t ?c kho 1 de z s P.5 r e e ?e n t p r o  v i d e s t h '1 t , 
exce?: for certain l i r i t e d  ezci?tic:.s. each Investor agrees that, so long 
as the other ir .vestor tf:.eficially =.ins shares of Co?.?any cor?non stock 
representing 2 0 i  or ~ s r i  of :?.e o c t s t z n t i n g  shares o f  the Co?.?any COXT.~?. 
stock, it s h a l l  r.3:. a:..?, ;.ill cazse each of its a f f i l i a t e s  not to, eitke: 
alone o r  as par: of 2 ";:oT?" ( a s  5 . 2 ~ 5 .  ierrn is csed in Section 13d-5 of t h e  
Securities E x ~ h ' n q e  >.c: of 15341, a?? s-ci: Investor will r.ot, and will 
cause each of its a f f i l i a t e s  r.3: tz, a.?,.iise, assist o r  encourage others to, 
directly o r  indirectly, witk'.3"t tP.2 p r i o r  written consent of the other 
Investor: (i) acq.ire, c r  o f f e r  0: a;:?? to acr,,iire, o r  becose the 
beneficial o'nner of o r  ~ 5 ' ' ' -  ___.. r i g i t s  ir. respect of any shares of Conpzcy 
coxz.3n s t o c k ,  other  e q ' i i t y  sec i2 r i : l es  cf the Coipany o r  other securities 
convertible, o r  e:.:ztzn;?a3le i?.:o e z i i t y  securities of t h e  Com?any; (ii] 
s o l i c i t  proxies o r  cc:.se:.ts c: beczne a "participant" in a "solicitation" 
(as such t e r m  a r e  de:i:.e.?, o r  csed i?. E t g . i l a t i o n  1 4 A  u?.der the Securities 
E:icnange A c t  of  143:) c f  prc:<i?s o r  co=sints with resptct to any voting 
securities of the Ccr;er.:i o r  ::.:zi~ze o r  becone a participan: in any 
s tock?,older proposal c :  "election czniest" with resgect to the Company or 
induce o t h e r s  to iniziaze the see, o r  othtrwise s e e k  to advise or  
influence any pzrsgn vitt ris?ect to t k e  voting of any voting securities of 
the Company in co.?nec:ion :.it?. t h e  e1ec:ion of directors o r  with respect to 
an a:.end~.ent to tke Ccr?any's certificdte of incorporation or bylaws that 
would increase o r  decre. -se tk,e n u 5 e r  of directors on the board of 
directors; (iii) for?., encourage o r  participate in a "person" within the 
m.eaning of Section 13[d) ( 3 )  of ths Securities Exchange Act of 1934 for ths 
purpose of taking any actiox described in this paragraph; (iv) initiate 
any stockholder prososals for subzission to a vote of stockholders, with 
respect to the Cor.?a?.y; or (-11 offer, si?%, or propose to enter into any 
merger, acquisitio:., tender o f f e r ,  s a l e  transaction involving a substantial 
portion of the Cor.?a?.j.'s a s s e t s  o r  other business cor3ination involving t h e  
conpany. 

Trznsfer Restrictions. ir. addition to the'foregoing provisions, 
the Stockholders P.greez.ent c0F.tair.s certain restrictions on the sale or  
transfer, by the Investors and th?ir perxitted transferees, of Congany 
c o m o n  stock. Generally, except for certain linited exceptions or with the 
prior written a??r0,1~.1 of thi other Inves tor ,  no Investor may, prior to the 
fourth anniversary of the Closiny, directly or indirectly, sell, assign, 
transfer or othervise dispose of, by  ner52r, consolidation o r  otherwise 
(including by operation of la.;], o r  pledge o r  othervise encurber, any the 
Co-pany coxyon stock acquired by such Invester pursuant to the Stock 
Purchase Agree-en: a?.? acy securities issued or issuable with respect to 
such shares of COZT.O:: stock by wali of a stock split, stock dividend o r  
stock corbination, o r  a n y  skares of cox.on stock issued in connection with 
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a r e c c l r l z r l i z a t i o n ,  c e r g e r ,  co-sol idat ion O K  o t h e r  r e o z g a n i z a t i o n .  

Preemptive Rigi:s. The Stockholders  Agreesent p r o v i d e s  t h a t ,  
excep t  f a r  c e r t a i n  exclcded issuances,  t he  Conpany s h a l l  n o t  i s s u e ,  o r  
a g r e e  t o  i s s u e :  (i) any equ i ty  s e c u r i t i e s  o f  t h e  Conpany o r  any  of i t s  
subs i c i c l z i e ;  (ii) any options,  wzrrants  o r  o t h e r  r i g h t s  t o  s u b s c r i b e  fo r ,  
purchzse o r  o t h e r w i s e  acy3ire  any e q u i t y  s e c u r i t i e s  of t h e  Conpany o r  any 
o f  i t s  s - k s i d i a r i e s ;  o r  (iii) any o t h e r  s e c u r i t i e s  o f  t h s  Conpany o r  any  of  
i t s  s c $ s i d i a r i e s  t h a t  a r e  conve r t ib l e  i n t o  o r  exchangeable f o r  a n y  e q u i t y  
s e c u r i t i e s  of  t h e  Cor.?z?.y o r  any O f  i t s  s u b s i d i a r i e s  u n l e s s ,  i n  each c a s e ,  
t h e  cc=.;:ny s h a l l  hzve f i r s t  o f f e red  t o  each I n v e s t o r  t h e  o p p o r t u n i t y  t o  
p u r c h l s e  i t s  p r o  r a t a  percentage Of any such i s suance .  The r.w3er of 
secu:i:les ( o r  p r i n c i p a l  a s o u n t  O f  deb t  s e c u r i t i e s )  t o  b e  o f f e r e d  t o  e a c h  
Inves:;: i n  connec t ion  with t h e  e x e r c i s e  of i t s  p r e e q ~ t i v e  r i g h t s  s h a l l  b e  
a n  a-z.~.:?.: e q u a l  t o  t h e  product of (i) t h e  t o t a l  n w b e r  of s e c u r i t i e s  ( o r  
t o t a l  pr i r .c ipa1 anoun: o i  debt  s e c u r i t i e s 1  t o  be i s s u e d  i n  t h e  i s s u a n c e  
r,ultip:ie?. by (ii) a frclction i n  which t h e  n u z e r a t o r  i s  t h e  number of 
s h a r e s  of  Conpany coraon s tock b e n e f i c i a l l y  owned by such I n v e s t o r  and t h e  
deno:i:.a:or i s  t h e  aggregate n u d e r  o f  s h a r e s  o f  Conpany cornon s t o c k  
b e n e f i c i a l l y  owned by a l l  Inves to r s  e x e x i s i n g  p reems t ive  r i g h t s ,  i n  each  
c a s e  i~-:.ediately p r i o r  t o  s’1ch issuance.  So l o n g  as t h e r e  remain 
outs:a:.ting any sha res  of Class C C o r r . 3 ~  Stock,  and s u b j e c t  t o  c e r t a i n  
l ir .Ltz:i3zs,  T 2 l r . e ~  s h a l l  have the  rig:?= t o  parchase s h a r e s  o f  C l a s s  C 
co~z.3:. c:sck in t h e  exercise  of i t s  p r e m p t i v e  r i g h t s  and t h e  FL I n v e s t o r s  
s h a l l  P.z.~e t h e  r i g h t  t o  p-rchase shares o f  C las s  D Cor-?.on S:ock i n  t h e  
e x e r c i s ?  of i t s  pre-er.?:ive r i g h t s .  

i i igh t  of F i r s t  ? .e fusz l .  Th? S:ockholders Agreenent f u r t h e r  
p:ovi2es t h a t ,  f r o n  ar.C a f t e r  th?  four:h a n n i v s r s z r y  of t h ?  C l o s i n g ,  i f  t h e  
Corp2?.? r e c e i v e s  a !XI?.& f i d e  proposal from any pe r son  f o r  a k!ajor Event  (a 

i..aj?: %’;eat ?roposal”l, : h e  Co.r.?any s t a l l  n o t i f y  t h e  I n v e s t o r s  of  t h e  
Major f:-ent ProFosal a:.< provide then x i t h  c e r t a i n  i n f o r n a t i o n .  ~ r o n ~ t l y  
upon r e c e i p t  of n o t i c e  of a :.!ajar Even: Proposal ,  t h e  I n v e s t o r s  s h a l l  
eng3;e i 2  good f a i t h  d i s z n s s i o n s  regarding t h e  d e s i r a b i l i t y  and t i r i n g  o f  
t h e  C:3;3sed E!ajor Evt?.r and s h a l l  endeavor,  w i t h i n  a s p e c i f i e d  p e r i o d  of 
t i r e ,  :a a g r e e  wi th  r e s ? ~ z t  t o  whether t o  s c ? ? a r t  o r  r e j e c t  t h e  Kajor Event 
Proscsal. I f  t h e  In;.esto:s agree t o  sc;?ort o r  r e j e c t  the! t.!cljor Event  
Pro?z:al, t hen  t h ?  >!a],: Es-er.: Proposal s h a l l  be scSr . i t t ed  t o  t h e  Execu t ive  
Co;-~.l:ree f o r  a p p r o v a l  o r  r e j e c t i o n  ir .  accordance with t h e  p r o v i s i o n s  
d e s c r i t e 5  above. I f  t he  Ic.,*es:ors are cnab le  t o  ag ree  on w t e t h e r  t o  s u p p o r t  
o r  r e j t z r  t h e  Kajor Eve:.: Pro?osal ,  tk.en t h e  I n v e s t o r  which o b j e c t s  t o  
app:s.:el o f  t h e  K a j o r  E’;?:.: P r o p o s a l  s? .a l l  be e n t i t l e d ,  f o r  a s p e c i f i e d  
p e r i c l  c f  tir?.e, and sc3jec: t o  ce r t a i r .  c o n d i t i o n s  and r e s t r i c t i o n s ,  t o  
solicit a bond-f ide pros3scl l  f o r  an a l t e r n a t i v e  P!ajor Event ( a  “Competing 
P r o ; c s a l ” )  ar.d n e g o i i z r e  o r  o:herwise engage i n  d i s c u s s i o a s  w i t h  a n y  p e r s o n  
w i  t k  r - s?ec t  t o  such C o ~ . p t t i n g  Proposal. 

”.( 

Fol lov ing  ti-,is s 3 1 i c i t a t i o c  per iod ,  a meet ing of  t h e  b o a r d  of 
direzr3:s s h a l l  be b..pld a: x k i c h  t he  bsard  of d i r e c t o r s  s h a l l  c o n s i d e r  b o t h  
t h e  Cc:.;cting Pzo?osal and t h e  Major E.;ent Pro?osal. The boa rd  of  d i r e c t o r s  
s h a l l  2 5 3 ~ :  t h e  Cor.?e:ir.q ?ro?osal i f  t h e  board of d i r e c t o r s  d e t e r m i n e s ,  by 
m a j o r i t y  v o t e ,  t h a t  tk.e Cor.?eting Pro?osal  is a t  l e a s t  a s  f a v o r a b l e  t o  t h e  
Cor,?a:.;.’s s tockho lde r s  i n  a l l  n a t e r i a l  r e s p e c t s ,  and is as l i k e l y  o r  r.ore 
l i k e l y  i o  be c o n s u z m t e i ,  as  the  M a j o r  Event Proposal .  I f  t h e  board of 
d i r e z r o r s  approves t h e  Cc?.?eting Proposal,  such Conpeting P roposa l  s h a l l  b e  
reccr-zended by t h ?  boclrd 0: d i r e c t o r s  t o  t h e  s t o c k h o l d e r s  of  t h e  Company. 
I f  t t c  board o f  d i r e c t o r s  a?proves t h e  Major Event Proposal ,  t h e  Company 
r.ay e:.:?: i n t o  a defini:ive agreement w i t h  r e s p e c t  t o ,  and c o n s w a t e ,  a 
trz:.saztion s u b s t a n t i a l l y  on  the  ter2.s se t  f o r t h  i n  such Major Event  
Pr0p35a1. 

~e g i s t r a t i o n  ?.i gh t s P.p r e er.e c t 

The Stock Purchase Agreecent p rov ides  t h a t  c o n c u r r e n t l y  w i t h  t h e  
Closir.;, t h e  I n v e s t o r s  and XO s h a l l  e n t e r  i n t o  t h e  R e g i s t r a t i o n  R i g h t s  
Agr-.?zent, t h e  form of xhich is a t t a c h e d  h e r e t o  as E x h i b i t  2 4 .  The 
R e g i s r z z t i o n  Rights  Aqreezent provides t h a t  t h e  I n v e s t o r s  and t h e i r  
p e r y i r t e d  t r a n s f e r e e s  s h z 1 1  each be e n t i t l e d ,  s u b j e c t  t o  c e r t a i n  terms and 
c o n d i t i o n s ,  t o  r e q u i r e  the  Cor.gany t o  r e g i s t e r  s h a r e s  of C l a s s  A Comon 
Stoc:< z z q u i r e d  pursuant t o  the  Stock Purchase Agreement or i n t o  which 
s h a r e s  a c q u i r e d  pursuant t o  th? Stock Purchase Agreement are  c o n v e r t i b l e  or 
have been converted.  The P.egistration R igh t s  Agreenent c o n t a i n s  customary 
t e r r z ,  c o n d i t i o n s  and r i g h t s ,  i nc lud ing ,  w i thou t  l i m i t a t i o n ,  r i g h t s  t o  
inciden:al regis : ra t isn.  
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t 1 ,  

The foregoing description of the Stock Purchase Agreexent, 
including all exhibits thereto, is not intended to be complete and is 
q~alified in its entirety by the complete text of the Stock Purchase 
Al;reenent, including all exhibits thereto, which is incorporated hereir. by 
reference. The Stock Purchase Agreement is filed as Exhibit 22 hereto. 

Item 7 is hereby amended as follows: 

1. 

2 .  

3 .  

4 .  

5 .  

0. 

7 .  

8. 

9.  

IC 

stock Purchase Agreexent, dated Decez3er 7,  1999, axong XO (f/k/a 
NEXTLINK), BO-VI1 and Equity-VI.* 

Registration Rights Agreenent, dated as of January 20, 2000, axong XO 
(f/k/a PISXTLILIK) , kBO-VII and Equity-VI. ' 

Certificate of Designation of the Powers, Preferences and Relative, 
participating, Optional and Other Special Rights of Series C 
Cumulative Convertible Participating Preferred Stock and 
Qualifications, Limitations and Restrictions Thereof.' 

Certificate of Designation of the Poxers, Prefe:ences 27.6 Relative, 
participating, Optional and Other Special Rights of Series D 
Convertible Participating Preferred Stock and Qualifications, 
Limita:ions and Restrictions Thereof.' 

Assigrment and Assm?tion Agreement, dated January 19, 2000, bs:.-.?sn 
Equity-VI and FL Fund.' 

Joint Filing Agreenent.* 

Stock Purchase Agreezent, dated a s  of June 14, 2000, arnong XO [:/:</a 
PIZXTLINK), b!aO-VII and Equity-VI. * 

Anended and P.t.stated Registration Rights F.;reer.en:, dated as of ;,:ly 
6, 2000, between XO ( f /k' /a  NSXTLINXI) and the FL Partnerships.' 

Certificate of Designation of the Parers, Prefere-ces and Rela:i-e, 
Participating, Optional and Other Soecial Rights of the Series G 
Cunulative Convertible Participatiag Preferred Stock azd 
Qualifications, Limitations and Restrictioos Thereof.' 

Certificate of Designation of the P o ' i r r s ,  Preferences and P.elative, 
Participating, 0p:ional and Other SFecial ?.ights of Series G 
Convertible Participating Preferred Stock and Qualificztions, 
Limitations and Restrictions Thereof.' 

11. Agree-en: and Waiver, dated as of Jrne 14, 2000, axong XO (f/k/a 
PISXTLIPIK] , M 3 0 - V I r ,  Equity-VI and FL Fund.' 

1 2 .  Axendxent and Stock Purchase Agreezent, dated as of hpril 2 5 ,  2001,  by 
and between XO and the FL Partnerships.' 

13. Form of Second &.ended and Restated Eegistration P.ights Agreexer.2, 
dated as of - , 2001, to be entered into by and betxeen XO a25 the 
FL Partnerships.' 

14. Forn of Amended and Restated Certificate of Designation of the Prders, 
Preferences and Relative, Participating, Optional and Other Special 
Rights of the Series C Cunulative Convertible Participating Preferred 
Stock and Qualifications, Limitations and Restrictions Thereof.' 

15. Form of Amended and P.estated Certificate of Designation of the Po;Iers, 
Preferences and Relative, Participating, Optional and Other Special 
Rights of the Series C Convertible Participating Preferred Stock and 
Qualifications, Limitations and Restrictions Thereof.* 

16. Form of Anended and Restated Certificate of Designation of the ?oiiers, 
Preferences and Relative, Participating, Optional and Other Specizl 
Rights of the Series G Cumulative Convertible Participating Preferred 
Stock and Qualifications, Limitations and Restrictions Thereof.' 

17. Forn of -.ended and Restated Certificate of Designation of the Poxers, 
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EXHIBIT 2 
Ownership Diagrams of XO Pre- and Post- 

Transfer of Control 
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EXHIBIT 3 
Press Release 



Exhibit 9 9 . 1  

XO COMMUNICATIONS INITIATES DUAL TRACK CHAPTER 11 FILING TO 
IMPLEMENT RECAPITALIZATION 

PARENT COMPANY TO REORGANIZE UNDER CHAPTER 11--ALTERNATE TRACKS CONTEMPLATED, 
EITHER WOULD RESULT IN SUCCESSFUL REORGANIZATION 

OPERATING SUBSIDIARIES NOT INCLUDED IN FILING; COMPANY HAS MORE THAN $500 
MILLION AVAILABLE TO FUND OPERATIONS THROUGH FINANCIAL RESTRUCTURING 

Reston, Va. (June 17, 2002) - XO Communications, Inc. (OTCBB: XOXO) announced 
today that it has taken an important step necessary to implement a balance sheet 
restructuring and has filed a voluntary petition to reorganize under Chapter 11 
of the U.S. Bankruptcy Code in the U.S. Bankruptcy Court for the Southern 
District of New York. 

The Chapter 11 filing is limited to the parent corporation, XO Communications, 
Inc. No operating subsidiaries of XO are part of the filing. Accordingly, the 
filing is not expected to affect the subsidiary operating companies' 
relationships with customers and vendors. XO does not expect any reductions in 
workforce or facility closings as a result of the filing and will continue to 
pay employees and provide employee benefits without interruption during the 
reorganization. The filing was made following lengthy negotiations with various 
potential investors and XO creditor constituencies in which a number of 
alternative investment and restructuring transactions were proposed and 
considered. 

Concurrent with the Chapter 11 filing, XO submitted a two-pronged plan of 
reorganization that includes two alternative restructuring scenarios, both of 
which are intended to result in a successful reorganization and restructuring of 
XO's balance sheet. The first would implement the transactions described in the 
previously announced investment agreement with Forstmann Little & Co. 
("Forstmann") and Telefonos de Mexico S.A. de C.V. ("TELMEX") (the "Investment 
Agreement") if it is completed. This action to proceed with the Investment 
Agreement is also taken with the support of lenders representing more than a 
majority of the loans outstanding under XO's $1 billion secured credit facility. 
To complete the transaction 



certain conditions must be met. Forstmann Little and Telmex have recently said 
that they believe that these conditions will not be met and have asked XO to 
consider terminating the agreement. XO currently has no plans to terminate the 
Investment Agreement and, as previously announced, does not believe that 
Forstmann and Telmex are entitled to terminate the agreement unilaterally. 

However, because the Company cannot be certain whether all of the conditions to 
closing the Investment Agreement will be satisfied, the plan of reorganization 
also includes a stand-alone restructuring plan that XO plans to implement if the 
Investment Agreement is not consummated and if a superior alternative is not 
presented to the Company. This stand-alone plan provides for the conversion of 
the $1 billion in loans under the secured credit facility into common equity and 
$500 million of pay-in-kind junior secured debt. The informal steering committee 
of lenders under the secured credit facility has indicated that it is prepared 
to support, and recommend that the lenders under the secured credit facility 
approve, the stand-alone restructuring subject to the preparation of definitive 
documentation and the completion of customary internal bank approval processes. 

The stand-alone plan permits the Company to seek to obtain additional funding 
needed for its business plan by issuing common equity through a $250 million 
rights offering to be made to the Company's senior unsecured creditors and, to 
the extent that the offer is not fully subscribed by the senior unsecured 
creditors, to the holders of the Company's subordinated debt and preferred and 
common stock. Additionally, it permits any shortfall to be covered by up to $200 
million in new senior secured loans ranking senior to the new junior-secured 
debt, although no agreements for this financing have been reached. 

"We are gratified that our secured lenders have the vision and confidence to see 
beyond today's troubled times and to recognize the potential long-term value of 
our company," said Dan Akerson, XO's Chairman and Chief Executive Officer. "We 
believe that our Investment Agreement with Forstmann Little and Telmex continues 
in full force and effect and provides for better overall economic recoveries for 
our creditors. While we have every intention of enforcing our rights under this 
Agreement we are also prepared to move forward with a standalone plan that 
provides clarity and assures our customers, vendors and employees that the 
company is moving forward with a plan that will achieve our goal of 
restructuring our balance sheet and 
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provide the necessary financial stability for the company to emerge as a strong 
and viable competitor in the telecommunications industry." 

Because the Chapter 11 filing directly affects only XO Communications, Inc., and 
not its operating subsidiaries, XO will conduct business as usual with regard to 
its customers and will continue to provide its customers with innovative 
broadband communications solutions and services throughout the United States. 
During the reorganization process, vendors, agents and others who conduct 
business with XO's operating subsidiaries are expected to be unaffected. The 
smaller group of XO vendors dealing directly with the parent corporation will be 
subject to the Chapter 11 process and will receive additional information as 
part of the process. 

"This financial restructuring and the related Chapter 11 filing are not a result 
of operational issues, but are driven by a need to deleverage the Company and 
resolve our balance sheet issues," commented Akerson. "Simply stated, the 
Company has too much debt, given the current and projected level of business 
operations." Since XO announced its initial restructuring plans in November 
2001, XO has continued to effectively add new customers and serve its existing 
customers, and has reported consistent operational results despite a difficult 
business environment. During the fourth quarter of 2001 and continuing in 2002, 
XO implemented a series of expense reduction and cash conservation initiatives. 
Late last year, XO also disclosed that it would not make cash interest and 
dividend payments on its unsecured notes and preferred stock beginning on 
December 1, 2001. XO noted that its improving trend in EBITDA loss and its 
recent completion of several significant non-repeating capital projects are 
expected to result in a further decrease in the rate at which it is using its 
available cash for the remainder of 2002. 

Accordingly, assuming revenues remain generally consistent with current levels 
in the near term, continued reductions in uses of cash consistent with recent 
trends and continued nonpayment of cash interest and dividend amounts during the 
proposed recapitalization process, XO currently estimates that the approximately 
$555.0 million of cash and marketable securities on hand as of April 30, 2002 
will be sufficient to fund its operations while the bankruptcy case is pending. 

- 3 -  



As noted in the Company's prior disclosures, because the company's senior 
unsecured creditors are not receiving full value for their claims under either 
of the restructuring alternatives contemplated by the plan of reorganization, 
the proposed plan of reorganization does not provide for any recovery by the 
holders of convertible subordinated notes or existing XO equity and equity 
related securities, including XO common and preferred stock, and outstanding 
stock options. The stand-alone plan, however, contemplates that rights to 
purchase common stock of reorganized XO will be granted to holders of senior 
unsecured notes and, to the extent these rights are not exercised fully, to 
holders of subordinated notes and outstanding preferred and common stock. 

The proposed plan of reorganization and the related disclosure statement are 
subject to the approval of the bankruptcy court and to the approval of the 
Company's principal creditor groups. Taken as a whole, the Investment Agreement, 
the alternative stand-alone plan, the agreements evidencing the support of the 
Company's senior secured lenders and the other terms of the proposed plan of 
reorganization establish a framework for the Company's anticipated Chapter 11 
plan with the proposed or additional alternative ultimately selected being 
determined in the Chapter 11 process. 

About XO Communications 

XO Communications is one of the nation's fastest growing providers of broadband 
communications services offering a complete set of communications services, 
including: local and long distance voice, Internet access, Virtual Private 
Networking (VPN), Ethernet, Wavelength, Web Hosting and Integrated voice and 
data services. 

XO has assembled an unrivaled set of facilities-based broadband networks and 
Tier One Internet peering relationships in the United States. XO currently 
offers facilities-based broadband communications services in 65 markets 
throughout the United States. 

# # #  

THE STATEMENTS CONTAINED IN THIS RELEASE THAT ARE NOT HISTORICAL FACTS ARE 

LITIGATION REFORM ACT OF 1995). THESE STATEMENTS INCLUDE THOSE DESCRIBING THE 
EXPECTED FUTURE OPERATIONS OF XO AND THE EXPECTATIONS REGARDING THE OUTCOME OF 
THE INVESTMENT AND RESTRUCTURING TRANSACTIONS 

"FORWARD-LOOKING STATEMENTS" (AS SUCH TERM IS DEFINED IN THE PRIVATE SECURITIES 
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DESCRIBED IN THIS RELEASE. MANAGEMENT WISHES TO CAUTION THE READER THAT THESE 
FORWARD-LOOKING STATEMENTS ARE ONLY PREDICTIONS AND ARE SUBJECT TO RISKS AND 
UNCERTAINTIES AND ACTUAL RESULTS MAY DIFFER MATERIALLY FROM THOSE INDICATED IN 
THE FORWARD-LOOKING STATEMENTS AS A RESULT OF A NUMBER OF FACTORS. THESE FACTORS 
INCLUDE, BUT ARE NOT LIMITED TO, RISKS ASSOCIATED WITH THE COMPANY'S ABILITY TO 
COMPLETE THE TRANSACTIONS DESCRIBED IN THIS RELEASE AND THOSE RISKS AND 
UNCERTAINTIES DESCRIBED FROM TIME TO TIME IN THE REPORTS FILED BY XO 
COMMUNICATIONS WITH THE SECURITIES AND EXCHANGE COMMISSION, INCLUDING ITS ANNUAL 
REPORT ON FORM 10-K FOR THE YEAR ENDED DECEMBER 31, 2001 AND IN ITS QUARTERLY 
REPORT ON FORM 10-Q FOR THE QUARTER ENDED MARCH 31, 2002. OTHER IMPORTANT 
FACTORS THAT COULD CAUSE ACTUAL EVENTS OR RESULTS TO BE MATERIALLY DIFFERENT 
FROM THE FORWARD-LOOKING STATEMENTS INCLUDE THE ABILITY OF THE COMPANY TO 
SATISFY SIGNIFICANT CONDITIONS UNDER THE FORSTMA" LITTLE / TELMEX INVESTMENT 
AGREEMENT, INCLUDING CONDITIONS REGARDING REGULATORY APPROVALS AND THE 
RESOLUTION OF PENDING LITIGATION; OBTAINING FORMAL SUPPORT FOR THE PROPOSED PLAN 
OF REORGANIZATION, REGARDLESS OF WHETHER CONFIRMATION FOR THE FORSTMA"/TELMEX 
PLAN OR THE STAND-ALONE PLAN IS SOUGHT FROM APPLICABLE CREDITOR GROUPS; RISKS 
ASSOCIATED WITH PENDING LITIGATION; COURT APPROVAL OF THE COMPANY'S "FIRST DAY" 
PAPERS AND OTHER MOTIONS PROSECUTED BY IT FROM TIME TO TIME IN THE CHAPTER li 
CASES; THE ABILITY OF THE COMPANY TO DEVELOP, PROSECUTE, CONFIRM AND CONSUMMATE 
ITS PROPOSED PLAN OF REORGANIZATION (OR ANY SIGNIFICANT DELAY WITH RESPECT 
THERETO); RISKS ASSOCIATED WITH THIRD PARTIES SEEKING AND OBTAINING COURT 
APPROVAL TO TERMINATE OR SHORTEN THE EXCLUSIVITY PERIOD FOR THE COMPANY TO 
PROPOSE AND CONFIRM ONE OR MORE PLANS OF REORGANIZATION, FOR THE APPOINTMENT OF 
A CHAPTER 11 TRUSTEE OR TO CONVERT THE CASES INTO A CHAPTER 7 CASES. 

XO, XO NOT JUST TALK AND THE XO DESIGN LOGO ARE TRADEMARKS OF XO COMMUNICATIONS, 
INC. 

Contact : Todd Wolfenbarger/ Media 
703-547-2011 

Lisa Miles/ Investor 
703 - 547-244 0 
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